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NOTE. 

As  the  result  of  an  investigation  into  the  official  conduct  of, 
Mr.  Asa  Bird  Gardiner  as  district  attorney  of  New  York 
County,  conducted  by  the  municipal  government  committee  of 
The  City  Club  of  New  York,  under  the  direction  of  the  Council 
of  the  Club,  several  members  of  the  committee  presented  to  the 
governor,  on  the  31st  of  October,  1899,  formal  charges  of  mis- 
feasance, malfeasance,  and  non-feasance  in  office  against  Mr. 
Gardiner.  The  governor  appointed  Ansley  Wilcox,  Esq.,  of 
Buffalo,  a  commissioner  to  take  testimony  in  the  matter,  and 
assigned  the  attorney  general  of  the  state  to  conduct  the  inves- 
tigation into  the  charge.  Hearings  before  the  commissioner  in 
New  York  County  began  on  the  6th  of  February,  1900,  and  were 
continued  from  time  to  time  until  the  latter  part  of  June,  when 
counsel  summed  up,  and  the  matter  was  left  in  the  hands  of  the 
commissioner  for  report  to  the  governor. 

As  the  case  of  the  petitioners  was  not  fully  developed  until 
the  end  of  the  proceedings  before  the  commissioner  many 
members  of  The  City  Club  may  have  failed  to  perceive  the 
nature  and  the  effect  of  the  volume  of  testimony  presented. 

The  Council  of  the  Club  has,  therefore,  printed  the  sum- 
ming up  in  behalf  of  the  petitioners,  by  Horace  E.  Deming,  Esq., 
of  New  York  City,  in  order  that  members  of  the  Club  and 
others  interested  may  be  informed  of  the  basis  for  the  demand 
that  the  district  attorney  of  New  York  County  should  be  re- 
moved from  office. 


In  the  matter  of  the  charges  preferred 


against 

Asa  Bird  Gardiner,  District  Attor- 
ney of  New  York  County. 

Before  Ansley  Wilcox,  Esq.,  June  27,  1900. 

Mr.  Deming. — Art.  X,  Sec.  1  of  the  Constitution  pro- 
vides that  the  Governor  may  remove  any  Sheriff,  County 
Clerk,  District  Attorney  or  Register  in  a  county  having  a 
Register,  "  within,  the  term  for  which  he  shall  have  been  elected, 
"  giving  to  such  officer  a  copy  of  the  charges  against  him,  and 
"  an  opportunity  to  be  heard  in  his  defense." 

To  aid  the  Governor,  but  in  no  way  tcr  interfere  with  or 
qualify  his  power  and  duty  under  the  Constitution,  which  indeed 
the  Legislature  could  not  do,  the  Public  Officers  Law  (Art.  II., 
Sec.  24)  provides  that  the  Governor  may  designate  a  Commis- 
sioner to  hear  and  report  the  testimony  when  charges  are  pre- 
ferred against  one  of  the  officers  mentioned. 

Charges  were  duly  filed  with  the  Governor  in  November, 
1899,  against  Asa  Bird  Gardiner,  Esq.,  District  Attorney  of  the 
County  of  New  York,  and  the  Governor  appointed  your  Honor 
as  Commissioner  to  take  and  report  the  testimony,  and  desig- 
nated the  Attorney  General  to  conduct  the  investigation  into 
the  truth  of  the  charges. 

The  charges  are  dated  October  30th,  1899.  They  are 
grouped  under  four  general  heads:  — 


Misfeasance,  or  misuse  and  abuse  of  official  pozuer. 
Nonfeasance,  or  neglect  of  official  duty . 
Malfeasance,  or  wrongful  acts. 
Demonstrated  moral  and  mental  unfitness  for  the  office. 

It  is  claimed  by  the  petitioners  that  the  proofs  taken  be- 
fore the  Commissioner  show  such  a  course  of  conduct  by  the  * 
District  Attorney,  so  many  violations  of  his  official  duty  by  acts 
of  omission  and  commission,  so  many  instances  of  mental 
and  moral  unfitness  on  his  part  to  perform  the  high  and  re- 
sponsible duties  of  his  office  as  to  result  in  grave  damage  to 
the  public  interests,  to  bring  ridicule  and  contempt  upon  the 
administration  of  criminal  justice  in  the  county  and  upon  the 
community  itself. 

The  charges  when  made  were  supported  by  various  schedules 
covering  occurrences  between  January  1st,  1898  (when  the 
District  Attorney  entered  upon  his  office),  and  October  30th, 
1899,  when  the  charges  were  signed.  Since  that  time,  how- 
ever, the  District  Attorney  has  himself  offered  the  entire  period 
of  his  incumbency  down  to  approximately  the  date  of  the  last 
hearing  before  the  Commissioner  in  May,  1900.  This  course  of 
the  District  Attorney  has  furnished  much  additional  proof  in 
support  of  the  charges.  There  has  also  been  introduced  in  evi- 
dence, partly  by  the  District  Attorney  and  partly  by  the  peti- 
tioners, proofs  of  a  series  of  events  occurring  in  March,  1900,  in 
connection  with  the  relations  of  the  District  Attorney's  office 
with  the  March,  1900,  Grand  Jury. 

When  the  District  Attorney  had  finished  his  proofs,  the 
petitioners  attempted  to  prove  a  number  of  specific  instances  of 
conduct  on  the  part  of  the  District  Attorney  occurring  subse- 
quent to  October  30th,  1899,  which  they  claimed  to  be  rebuttal 


or  cumulative  and  corroborative  proof  of  the  charges.  This  the 
Commissioner  excluded,  holding  that  it  could  not  be  admitted, 
unless  the  Attorney  General  should  first  make  application  to  re- 
open the  case,  and  the  Commissioner,  upon  due  consideration, 
should  decide  that  such  application  be  granted.  Since  the 
proofs  offered  were  in  each  instance  directly  pertinent  to  one 
or  more  of  the  charges;  and,  further,  since  the  District  Attor- 
ney had  been  allowed  to  give  evidence  of  his  official  conduct 
during  the  entire  period  of  his  incumbency  the  Attorney  General 
was  of  opinion  hat  there  was  no  sound  reason  for  the  making 
of  any  motion  on  his  part  to  re-open  the  case.  He,  therefore, 
declined  to  make  such  a  motion. 

Now  I  shall  group  what  I  have  to  say  under  these  heads.  I 
cannot  undertake  to  give  all  the  evidence,  or  even  to  give  an 
approximate  summary  of  all  the  evidence  in  support  of  the 
propositions  we  maintain. 

I  shall  discuss,  First:  The  District  Attorney's  conduct  in  the 
matter  of  dismissing  indictments  and  discharging  bail ; 

Second  :    The  conduct  of  the  District  Attorney  in  enforcing 

the  rights   of   the  people   as  against   sureties   on    forfeited  bail 

bonds; 

Third  :       The   District  Attorney's  conduct  in  consenting  to 

or    in    not    opposing    the    withdrawal  from  Special    Sessions  of 
petty  misdemeanor  cases  which  were  properly  triable  there ; 

Fourth :  The  unseemly  conduct  on  the  part  of  the  Dis- 
trict Attornev  and  his  staff  in  their  relations  with  the  Court  and 
the  Judges,  including  the  calendar  quarrels,  the  arrest  of  the  Court 
attendant,  the  mandamus  proceedings  against  the  Recorder,  the 
preparation,  presentation  and  conduct  of  cases,  the  calendar 
methods  of  his  office,  the  delays  in  bringing  cases  to  trial  and  the 
frequent  failure  to  supply  the  Courts  with  sufficient  business ; 


Fifth:      The  District  Attorney's  nullification  of  the  Liquor 
Tax  Law ; 

Sixth:     The  conduct  of  the  District  Attorney  in  the  follow- 
ing specific  cases : 

People  v.  Greenberg, 

People  v.  Walsh, 

People  v.  Caplan, 

People  v.  Forrest, 

People  v.  Cleaveland, 

People  v.  Butler  and  Holt, 

People  v.  Henderson, 

Matter  of  Stewart, 

People  v.  Molineux ; 
Seventh :  The  conduct  of  the  District  Attorney  in  his  rela- 
tions with  the  Grand  Jury  and  the  Court  and  as  to  the  investi- 
gations under  his  official  charge  in  March,  1900,  as  disclosed  by 
the  minutes  of  the  Grand  Jury  for  March,  1900,  made  public  as 
a  part  of  the  records  of  the  Court  of  General  Sessions  by  order 
of  that  Court,  together  with  the  testimony  of  the  District 
Attorney  himself  and  of  other  witnesses  taken  in  this  pro- 
ceeding; 

Eighth :  The  mental  and  moral  unfitness  shown  by  the 
foregoing,  by  his  answer  to  the  charges  and  by  facts  brought  out 
on  his  direct  and  cross  examination. 

All  statements  of  figures  and  statistics  will  be  taken  from 
the  public  official  records  and  from  the  District  Attorney's  own 
answer  or  from  the  compilations  and  summaries  furnished  by 
him  from  his  own  office.  Before  taking  up  more  in  detail,  the 
evidence  under  each  of  these  four  heads,  it  is  proper  for  us  to 
bear  certain  facts  in  mind. 

The  District  Attorney's  office  has  a  staff  of  120  employees. 


Each  one  his  personal  appointee,  including  a  staff  of  23  trained 
lawyers,  a  chief  Clerk's  Department,  containing  34  members,  10 
stenographers  and  typewriters,  39  county  detectives,  14  mes- 
sengers and  copyists.  The  annual  salaries  amount  to  $231,810. 
There  are  also  members  of  the  police  force  detailed  for  the  Dis- 
trict Attorney's  service  and  he  has  control  of  a  large  contigent 
fund. 

The  District  Attorney,  then,  is  amply  supplied  at  the  pub- 
lic expense  with  means  to  perform  the  high  and  responsible 
duties  of  his  office. 

How  has  he  performed  them? 

Let  us  now  examine  into  the  conduct  of  the  District  Attorney  in 
the  Dismissal  of  Indictments  and  Discharge  of  Bail. 

The  multitude  of  cases  which  in  a  county  like  New  York  are 
brought  before  the  Grand  Jury  has  led  to  the  establishment  of 
an  elaborate  system  for  dealing  with  them.  Except  in  the 
rarest  instances,  complaints  reach  the  Grand  Jury  for  action  only 
after  passing  through  the  District  Attorney's  office.  Whether 
the  complaint  is  made  in  the  first  instance  before  a  committing 
magistrate  and  the  accused  is  held  for  the  action  of  the  Grand 
Jury  or  the  complaint  is  brought  direct  to  the  District  Attorney, 
the  District  Attorney  investigates  the  grounds  of  the  complaint, 
the  character  of  the  offence  charged,  collects  and  arranges  the 
evidence  and  makes  out  a  list  of  the  witnesses  with  their  ad- 
dresses (1).  These  papers,  together  with  a  carefully  prepared 
indictment  appropriate  to  the  offence  charged,  he  transmits  to 
the  Grand  Jury  with  whom  he  arranges  each  day  a  calendar  of 
cases  for  their  action,  issuing  subpoenas  for  witnesses,  etc. 

Unless  in  the  District  Attorney's  opinion  his  personal  pres- 
ence   before  the    Grand    Jury    is    needed,  in    addition  to   these 

(1)  Stenographer's  minutes,  pages  1701,  1702,  3982,  3983,  4126. 


elaborate  precautions,  he  is  ordinarily  not  present ;  but  he  is 
always  at  hand  to  answer  questions  and  to  give  information  and 
advice,  and  whenever  in  his  judgment  his  actual  presence  is  at  all 
desirable,  he  personally  conducts  the  examination  of  witnesses 
before  the  Grand  Jury  (1).  The  finding  of  an  indictment  without 
the  concurrence  of  the  District  Attorney  or  against  his  advice 
is  practically  unheard  of  (2).  Beginning  with  January  1st,  1898, 
the  District  Attorney  has  taken  still  further  precautions  to  insure 
that  indictments  are  properly  found,  by  making  and  enforcing  a 
rule  that,  save  in  the  rarest  cases,  no  complaint  will  be  presented 
by  him  to  the  Grand  Jury  unless  it  has  been  first  approved  by  a 
committing  magistrate  (3). 

The  presumption,  therefore,  in  New  York  County  that 
indictments  have  been  properly  found  upon  adequate  evidence 
would  seem  to  be  irresistible,  and  certainly  the  District  Attorney 
can  not  be  heard  to  deny  it. 

Prior  to  the  year  1895,  indictments  and  all  papers  referring 
to  indictments  were  in  the  District  Attorney's  office,  and  were 
not  accessible  as  public  records. 

Beginning  with  January  1st,  1895,  there  began  to  be 
official  records  in  the  office  of  the  Clerk  of  General  Sessions  of 
indictments  found  and  of  their  subsequent  history.  You  can 
now  trace  the  history  of  an  indictment  in  that  office  as  you  can 
trace  title  to  real  estate  in  the  Register's  office.  We  are  thus 
enabled,  commencing  with  that  date,  to  secure  accurate  official 
information. 

When  the  present  District  Attorney  entered  upon  his  office 
January  1st,  1898,  there  were  pending  1446  indictments  found 
during  the  years  1895,  1896  and  1897.      How  did  he  dispose  of 

Stenographer's  minutes  :— (1)  pages  3998-9,4001,  4006,  4124;  (2)  pages  1702-3, 
3997;  (3)  pages  3985,  3990. 
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them?  He  disposed  of  these  1446  cases  in  the  following  man- 
ner: He  tried  185  with  the  result  that  67  defendants  were  con- 
victed and  118  were  acquitted;  1091  were  "  disposed  of,"  266 
by  dismissal  and  825  by  discharge  of  bail ;  the  bail  was  forfeited 
in  29  and  the  defendants  left  at  large ;  7  defendants  were 
found  insane;  118  pleaded  guilty.  The  net  result  was  that  16 
of  the  1446  indictments  were  left  pending  on  the  23rd  of  March, 
1900  (1)  (2). 

Between  January  1st,  1898,  and  May  15th,  1899,  which 
period  of  sixteen  and  a  half  months  is  taken  because  specified  in 
Schedule  B,  attached  to  the  charges,  4797  indictments  were 
found.  Of  these,  up  to  March  23d,  1900(3)  the  District  Attorney 
had  tried  1500,  securing  597  convictions  and  903  acquittals. 
He  disposed  of  1065  by  discharging  bail  in  960,  and  dismissing 
the  indictments  in  97 ;  and  in  S  the  indictments  were  set 
aside.  7  defendants  were  found  insane;  51  defendants  forfeited 
their  bail  and  were  left  at  large,  and  2085  pleaded  guilty.  89 
were  still  pending  on  the   23rd  of  March  (4). 

It  appears,  therefore,  that  of  all  the  indictments  (1446) 
found  during  1895,  1896  and  1897,  and  pending  when  the 
District  Attorney  entered  upon  his  office,  January  1st,  1898,  he 
tried  approximately  one  in  seven;  and  of  those  he  tried,  approx- 
imately two-thirds  resulted  in  acquittals.  It  appears  also  that 
out  of  4797  indictments  found  during  the  first  16^2  months  of 
his  incumbency  he  tried  only  1500  or  one  in  every  three,  and  of 
those  he  tried  approximately  three-fifths  resulted  in  acquittals. 
A  similar  comparison  shows   that   of   the   indictments   found   in 


(1)  See  official  statement  of  the  Clerk  of  General  Sessions,  Petitioner's  Ex- 
hibit 33d.  Stenographer's  minutes:— (2)  page  1841;  (3)  pages  1663-4; 
(5)  page  1841.  (4)  See  official  statement  of  the  Clerk  of  General  Sessions, 
Petitioner's  Exhibit  35c. 
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1895,  1896  and  1897,  still  pending  on  the  1st  of  January,  1898, 
(1446)  he  disposed  of  more  than  five-sevenths  by  dismissing  in- 
dictments or  discharging  bail,  and  that  approximately  one- 
quarter  of  those  found  between  the  1st  of  January,  1898,  and 
the  15th  of  May,  1899,  he  disposed  of  in  a  similar  way.  Com- 
bining these  two  sets  of  figures  it  appears  that  of  all  the  indict- 
ments, one  in  three  was  dismissed  or  bail  discharged ;  one  in  six 
was  acquitted;   one  in  ten  was  convicted. 

As  bearing  upon  this  same  question,  we  present  figures  from 
the  tables  prepared  by  the  District  Attorney's  chief  clerk(l)  (2). 
These  tables  do  not  correspond  accurately  with  the  official 
tables  for  the  same  periods  furnished  by  the  Clerk  of  the  Court, 
but  they  tell  the  same  lesson. 

In  the  two  years  1898  and  1899  there  were  found,  accord- 
ing to  the  District  Attorney's  tables,  6999  indictments,  and  in- 
cluding old  indictments  9473  indictments  were  disposed  of 
during  those  two  years.      How  does  he  say  he  disposed  of  them? 

3703  discharged  by  the  court ;  in  894  cases  there  were  con- 
victions; in  1688  acquittals ;  in  3187  the  defendants  pleaded 
guilty.  The  percentages  are  interesting.  Dismissals  39$; 
pleas  of  guilty  34$;  acquittals  18$;  convictions  9%.  Or  out  of 
every  three  trials,  two  acquittals ;  out  of  every  eleven  persons 
indicted,  one  convicted. 

The  lesson  of  the  figures  already  given  is  further  enforced 
by  the  District  Attorney's  tables  found  as  respondent's  Exhibit 
No.  27  (3).  In  that  table  it  appears  that  the  total  number  of 
indictments  pending  on  the  1st  of  January,  1900,  was  501. 
The  methods    so  clearly  indicated  by   the   figures  given    above 

(1)  Respondent's  Exhibits  29e  and    29f.     Stenographer's  minutes,   (2)  pages 
2683-90;   (3)  pages  2669-70. 
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have  resulted  in  "disposing  of'  all  indictments  in  the 
District  Attorney's  office  except  approximately  those  found 
within  the  current  month.  He  himself  tells  us  in  his  Exhibit 
No.  33  (1)  that  of  all  the  indictments  found  prior  to  January  1st, 
1898,  there  are  now  left  only  13. 

Such  a  course  of  conduct  as  is  hereinabove  set  forth  is  a 
misuse  and  abuse  of  official  power  by  the  District  Attorney.  It 
is  inconsistent  with  the  honest  and  faithful  performance  of  his 
official  duties  by  a  competent  man.  It  involves  a  great  waste 
of  public  money,  of  the  time  and  the  efforts  of  committing 
magistrates,  of  grand  juries,  of  courts,  of  complainants,  and  of 
witnesses,  and  serves  neither  to  prevent  crime  nor  punish  crim- 
inals. 

This  shows  the  general  methods  by  which  the  District  At- 
torney conducted  his  office  so  far  as  the  finding  of  indictments, 
the  trial  of  indictments  and  the  getting  rid  of  indictments  is  con- 
cerned. I  have  called  attention  to  the  fact  that  a  very  consid- 
erable proportion  of  those  indicted  absconded.  I  now  invite 
your  attention  to  what  he  did  in  the  matter  of  enforcing  the  res- 
ponsibility of  sureties  on  the  bonds  of  these  indicted  criminals. 

The  conduct  of  the  District  Attorney  with  reference  to  for- 
feited recognizances. 

From  the  earliest  times,  the  purpose  of  bail  has  been  to 
secure  the  production  of  the  defendant,  or  the  payment  by  the 
surety  of  the  amount  of  the  bond.  If,  in  a  large  number  of 
instances,  the  defendant  runs  away  and  the  District  Attorney 
makes  little  or  no  effort  to  collect  from  the  surety  the  amount 
of  the  bail,  it  is  clear  that  criminals  will  decamp  with  safety  and 
bondsmen  feel  secure.  No  amount  of  subtle  reasoning  will  ob- 
scure these  plain  facts. 

(1)   Stenographer's  minutes,  pages  2879-80. 
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In  New  York  County,  the  law  as  to  the  method  of  enforc- 
ing the  liability  of  sureties  upon  forfeited  recognizances  is  simple. 
The  filing  of  the  recognizance,  together  with  proof  of  the  for- 
feiture, requires  the  Clerk  to  docket  at  once  the  forfeited  recog- 
nizance as  a  judgment,  and  it  then  has  all  the  force  and  effect 
of  any  other  judgment.  The  District  Attorney  has  the  power 
that  any  attorney  possesses  who  enters  a  judgment  for  a  client. 
He  may  issue  execution  to  the  sheriff;  he  may  examine  the 
judgment  debtor  in  supplementary  proceedings  (People  vs. 
Cowan,  146  N.  Y.  348) ;  he  may  secure  the  appointment  of  a 
receiver  in  supplementary  proceedings,  and  he  may  sue  the 
Sheriff  and  recover,  if  the  Sheriff  be  negligent.  (People  v  Lott, 
21  Barb.  130). 

Nay,  further,  so  strict  is  the  law  with  reference  to  sureties 
that  even  the  subsequent  production  of  the  defendant  will  not 
discharge  the  surety  unless  the  court  is  clearly  satisfied  that  the 
County  has  suffered  no  damage  (People  v.  Coman,  5  Daly  527; 
People  v.  Haggerty,  5  Daly  532 ;  People  v.  Florence,  6  Daly 
410),  and  where  the  defendant  is  subsequently  acquitted,  it 
must  be  clearly  shown  before  the  surety  can  be  relieved  that  the 
acquittal  did  not  result  from  a  dissipation  of  the  evidence  owing 
to  the  default  and  delay  in  producing  him  for  trial.  (People  v. 
Carey,  5  Daly  533;  People  v.  McGinnis,  15  State  Rep.  382; 
People  v.  Smith,  7  N.  Y.  Supp.,  659). 

Such  being  the  powers  and  duties  of  the  District  Attorney, 
what  has  he  done? 

It  would  startle  a  client  to  discover  that  his  attorney  had 
collected  not  a  single  dollar  out  of,  say,  $100,000  of  judgments 
placed  in  his  hands  for  collection,  more  especially  if,  before  the 
entry  of  judgment  the  client  had  been  assured  after  examina- 
tion into  the  facts,  that  the  debtor  in  each   case  was   financially 
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responsible.  The  client  would,  naturally,  ask  the  attorney  to 
explain.  On  two  occasions  in  this  proceeding  the  District 
Attorney  has  essayed  to  give  a  "complete"  account  of  his  con- 
duct with  reference  to  forfeited  recognizances. 

Nothing  short  of  an  interminable  investigation  would  have 
enabled  the  petitioners  to  show  that,  in  each  of  the  cases  in  which 
the  defendants  were  still  at  large,  the  failure  to  realize  upon 
the  judgment  against  the  surety,  was  due  to  the  delay  of  the 
District  Attorney.  It  would  have  required  an  examination  of 
each  surety  quite  as  exhaustive  as  an  examination  in  supple- 
mentary proceedings.  But  these  two  reports  of  the  District 
Attorney,  when  the  light  of  certain  public  records  is  turned 
upon  them,  furnish  in  themselves  the  proof  in  a  large  number 
of  instances  of  the  District  Attorney's  conduct  and  of  his  con- 
ception of  his  duty.  These  proofs  also  indicate  very  clearly 
what  might  be  shown  if  it  were  possible  to  gain  exhaustive  in- 
formation in  each  individual  case. 

The  first  report  of  the  District  Attorney  was  made  in 
his  answer  to  the  charges. 

The  District  Attorney  s  Answer. 

The  District  Attorney's  answer  admits  responsibility  for  214 
judgments,  aggregating  $190,400,  during  the  period  just  spe- 
cified^). 

Of  this  sum,  $2,850  was  in  cash  deposited  with  the  Cham- 
berlain, $88,500  was  upon  recognizances  bearing  the  approval  of 
the  District  Attorney's  office  as  to  the  sufficiency  of  the  surety, 
after  examination ;  and  the  remainder  upon  recognizances  ap- 
proved by  a  Judge  of  the  Court  of  Special  Sessions  or  a  City 
Magistrate,  after  an  examination  by  him  into  the  sufficiency  of 
the  surety. 

(1)  Schedule  A,  pages  1-3. 
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Out  of  this  $190,400. ,  the  records  of  the  Comptroller's  office 
show  that  he  had  failed  up  to  the  date  of  his  answer  (Nov.  15, 
1899)  to  collect  a  single  dollar  by  his  efforts.  It  is  true  that 
some  sureties  had  surrendered  their  principals,  and  that  823,726. 
had  been  turned  over  to  the  Comptroller,  but  this  sum  was  made 
up  of  voluntary  payments  by  the  sureties;  $1,575.  was  cash 
deposited  by  sureties  at  the  time  they  became  bound,  and  $20,- 
000.  was  paid  by  one  surety  who  waited  only  for  the  formal  entry 
of  judgment(l). 

In  57  of  the  cases  aggregating  $47,300.,  the  District  Attor- 
ney stopped  short  with  issuing  execution  to  the  Sheriff(2).  At 
the  time  of  his  answer  in  each  of  these  57  cases  the  defendants 
were  still  at  large  and  not  a  single  surety  had  been  examined  in 
supplementary  proceedings  although  the  delay  averaged  94 
months,  in  no  case  was  less  than  4^  months  and  in  one  case 
was  20^  months(3). 

There  were  11  cases  (aggregating  $11,000.)  in  which  the 
sureties  were  still  the  owners  of  record  of  the  real  estate  des- 
cribed in  the  bond(4).  At  the  time  of  filing  his  answer  only  one 
of  these  had  been  examined  in  supplementary  proceedings  by 
the  District  Attorney  and  in  all  eleven  cases  the  absconding 
defendants  were  still  at  large.  In  four  cases  (aggregating  $3,300)(5) 
the  sureties  had  transferred  their  property  at  periods  ranging 
from  twelve  days  to  three  months  after  forfeiture,  and  judg- 
ment upon  the  forfeiture  had  not  been  entered  until  from  two 
to  five  months  after  the  transfer,  and  the  District  Attorney  was 
still  omitting  to  take  any  steps  to  reach  the  proceeds,  though  in 
each  case  the  defendant  was  still  at  large. 

In  another  group  of  three  cases  (aggregating  $3,500.)(6)  the 

(1)  Petitioners'  Exhibit  46,  Schedule  A,  pages  2-4.  (2)  Answer,  Schedule 
F.  (3)  Petitioners'  Schedule  B.  (4)  Petitioners'  Schedule  C,  Group  1. 
(5)  Petitioners'  Schedule  D,  Group  6.  (6)  Petitioners'  Schedule  E,  Group  5. 
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surety's  property  had  been  transferred  after  judgment  at  periods 
ranging  from  nine  days  to  three  months,  and  the  District  Attor- 
ney had  made  no  attempt  to  reach  the  proceeds ;  in  another 
case(l)  the  surety  owned  real  estate  other  than  that  mentioned  in 
the  bond,  and  no  effort  had  been  made  to  collect.  In  seven 
cases(2)  (aggregating  $6, 500.)  the  District  Attorney  had  failed  even 
to  inquire  into  the  transaction,  though  the  surety  had  trans- 
ferred his  property  just  before  the  forfeiture  (from  one  day  to 
one  month),  and  the  defendants  were  still  at  large. 

In  another  case  ($1,500.)(3)  the  surety  had  transferred  his 
property  on  the  day  of  forfeiture,  and  the  District  Attorney 
delayed  16j4  months  before  even  entering  judgment,  and  at 
the  time  of  his  answer  had  failed  to  examine  the  surety. 

When  a  surety  gives  real  estate  as  security,  he  swears  that 
he  is  the  record  owner  of  the  property.  The  petitioners  fur- 
nished a  group  of  cases  (aggregating  $1 ,600.)(4)in  which  the  surety 
at  the  time  he  made  the  oath  was  not  the  record  owner  of  the 
property.  It  is  well  settled  that  this  constitutes  perjury.  (Code 
Crim.  Pro.  sec.  572;  Stratton  v.  People,  20  Hun,  288;  affirmed 
on  opinion  of  Davis,  J.  81  N.  Y.,  629.  Stephenson  v.  Hanson, 
67  How.  Pr.  305).  In  none  of  the  four  cases  was  the  surety 
indicted,  or  even  examined  in  supplementary  proceedings  ;  and  the 
principal  still  remains  at  large.  In  one  of  these  cases,  the  case 
of  Samuel  Nelson,  the  District  Attorney  delayed  eleven  months 
before  even  entering  judgment(5). 

The  District  Attorney  s  Report  on  May  lo,  1900. 
The  District  Attorney  made  his  second  report  on  May  15, 

(1)  Petitioners'  Schedule  F,  Group  3.  (2)  Petitioners'  Schedule  G,  Group  4. 
(3)  Petitioners'  Schedule  I,  Group  5.  (4)  Petitioners'  Schedule  H,  Group 
2.   (5)  Petitioners'  Schedule  H,  page  2. 
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1900.  There  were  then  by  his  own  admission  still  114  abscond- 
ing criminals  at  large,  and  judgments  against  their  sureties  still 
uncollected  (1). 

The  attention  of  the  District  Attorney  had  been  called  to 
the  various  groups  of  cases  already  referred  to ;  and  his  second 
report,  together  with  the  records  of  the  Clerk's  office  and  the 
Comptroller's  office,  show  a  surprising  extent  of  accelerated  zeal 
since  the  charges  were  filed,  as  compared  with  his  previous  con- 
duct. Absconding  defendants  had  been  produced  in  cases  ag- 
gregating §9,700.  (2),  and  sureties  discharged  in  cases  aggregating 
8:2,500.  (3).  Moreover,  in  three  cases  he  had  collected  in  cash 
(after  a  delay  of  from  six  to  nineteen  months)  some  $2,520.  (4). 
Down  to  the  present  time  this  is  the  entire  result  measured  in 
cash  of  the  District  Attorney's  efforts  to  collect  the  unsatisfied 
judgments  for  $190,400.,  the  responsibility  for  which  he  ad- 
mitted in  his  answer — a  trifle  over  1  per  cent. 

On  April  12,  1900,  the  District  Attorney's  attention  had 
been  called  by  the  petitioners  to  record  proof  that  there  were  11 
cases  aggregating  §11,000,  in  which  the  sureties  still  owned  the 
real  estate  upon  which  they  justified. (5)  Between  April  12th  and 
May  15th,  1900,  the  District  Attorney  collected  $1,000  of  the 
$11,000,  after  a  delay  of  19^  months,  and  secured  the  produc- 
tion of  three  defendants  after  delays  averaging  12^  months. (6) 
Despite  this  zeal,  there  remained  on  May  15,  1900  (the  date  of 
the  District  Attorney's  second  report),  four  of  these  eleven  cases  in 
which  the  sureties  had  even  then  not  been  examined  in  supple- 
mentary proceedings,  although   an   average   period   of  eighteen 

(1)  Respondent's  Exhibit  No.  72,  page  4149  in  Stenographer's  minutes.  Peti- 
tioners'Schedule  J.  (2)  Petitioners'  Schedule  LI.  (3)  Petitioners' Schedule 
L2.  (4)  Petitioners'  Schedule,  pages  2-4.  Petitioners'  Exhibit  46.  Petition- 
ers' Schedule  K,  summary  page  4.  (5)  Petitioners'  Schedule  C,  Group,  1. 
(6)  Petitioners'  Schedule  K  summary,  page  4. 
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months  had  elapsed.  Nothing  had  been  done  in  any  of  the 
cases  where  the  surety  is  guilty  of  perjury,  and  in  not  a  single 
instance  has  the  District  Attorney  sought  the  appointment  of  a 
receiver  in  supplementary  proceedings. 

Since  the  charges  were  filed,  twenty  orders  in  supplemen- 
tary proceedings  have  been  secured  for  the  examination  of  sure- 
ties, upon  judgments  aggregating  $15,100,  in  which  the  delay 
intervening  between  the  date  of  forfeiture  and  the  time  when 
the  order  was  secured  is  in  no  case  less  than  seven  and  one-half 
months,  and  in  one  case  18  months,  the  average  being  ten 
months  (1).  In  the  214  cases  of  forfeited  recognizances  admitted 
in  his  answer  there  have  been  actually  examined  since  the  Dis- 
trict Attorney  took  office  only  30  sureties,  aggregating  $29,400, 
in  none  of  which  has  the  District  Attorney  succeeded  in  col- 
lecting a  dollar  (2). 

The  examinations  are  of  the  most  perfunctory  character, 
never  exceeding  three  pages  of  handwriting  in  length,  and  often 
only  one  page  and  a  half,  of  which  half  a  page  is  taken  up  with 
the  title  of  the  proceeding  and  the  usual  formal  identification  of 
the  surety.  In  seven  cases  aggregating  $9,800,  even  this  per- 
functory examination  showed  that  the  District  Attorney's  neglect 
of  duty  was  the  sole  cause  of  his  failure  to  collect  the  judg- 
ments (3). 

In  one  case  ($2,500)  there  was  a  delay  of  16}4  months 
in  entering  judgment  and  of  21}4  months  between  the 
forfeiture  and  the  examination  of  the  surety.  Upon 
one  piece  of  property,  sold  a  month  before  the  forfeiture,  the 
surety  realized  $11,500,  which  he  invested  in  business.  He  re- 
mained in  the  business  for  one  year,  during  which  time   the  Dis- 

(1)  Petitioners'  Schedule  N.     (2)   Petitioners'  Schedule  M.     (3)  Petitioners' 
Schedule  O. 
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trict  Attorney  failed  even  to  enter  judgment.  The  same  surety 
testified  to  the  sale  of  another  piece  of  property,  but  is  not  even 
asked  concerning  the  proceeds.  The  District  Attorney  is  amply 
satisfied  by  the  surety's  statement  on  March  9th,  1900  that  he 
is  unable  to  pay  the  judgment,  and  so  reports.  The  surety's  ex- 
amination in  this  case  covers  one  page  and  a  half  (1). 

In  another  of  these  cases,  where  the  surety  was  first  ex- 
amined while  these  charges  were  under  investigation,  eight  and 
a  half  months  after  forfeiture  and  six  mouths  after  he  had  dis- 
posed of  the  real  estate  mentioned  in  the  bond,  part  of  the  pro- 
ceeds of  the  sale  were  invested  in  a  business  which  the  surety 
now  owns  and  conducts.  Upon  these  facts,  the  District  Attor- 
ney reports  that  the  surety  has  no  property  (2). 

In  another  case,  the  surety  is  examined  in  February  of  the 
present  year,  ten  months  after  the  forfeiture  (April  1899).  He 
testifies  that  in  May,  1899,  he  received  $1,500  as  his  share  of  the 
sale  of  certain  property,  which  he  subsequently  lost.  He  is  now 
owning  and  conducting  a  saloon  on  Tenth  avenue,  upon  an 
agreement  with  a  Brewing  Company  by  which  he  is  to  receive 
all  the  profits.  The  District  Attorney  reports  that  this  surety, 
also,  has  no  property  (3). 

In  another  instance,  the  surety,  being  examined  eleven 
months  after  the  forfeiture  to  the  extent  of  a  page  and  a  quar- 
ter of  testimony,  testifies  to  the  ownership  of  real  estate,  at 
which  he  now  owns  and  conducts  a  liquor  business,  and  from 
which  real  estate  he  receives  rents  amounting  to  $2,000  a  year, 
exclusive  of  the  receipts  from  the  liquor  business.  Upon  this 
examination,  the  District  Attorney  reports  to  the  Commissioner 
that  the  surety  has  no  property  (4). 

(1)  Case  of  Kaplan,  Petitioners'  Schedule  O,  pages  2,  3.  (2)  Case  of  Hanley, 
Petitioners'  Schedule  O,  page  4.  (3)  Case  of  Edler,  Petitioners'  Schedule 
O,  page  5.    (4)  Case  of  Jablower,  Petitioners'  Schedule  O,  pages  6-8. 
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In  another  case,  where  the  record  title  to  real  estate  is  still 
in  the  name  of  the  surety,  he  testifies  that  he  received  $1,100 
from  the  sale  of  his  interest  in  the  property,  and  invested  it  in 
business.  It  appears  that  if  he  had  been  examined  at  any  time 
within  two  months  after  the  judgment,  the  judgment  could  have 
been  collected ;  but  nine  months  intervened  before  the  District 
Attorney  made  effort,  and  even  now  he  is  not  asked  why  the 
deed  is  withheld  from  record.  His  whole  testimony  covers  two 
pages  of  ordinary  handwriting  (1). 

In  another  case,  the  surety  owned  and  conducted  a  business 
for  six  months  after  the  judgment  was  entered,  without  any 
effort  on  the  part  of  the  District  Attorney  to  collect  (2). 

In  all  of  the  foregoing  cases,  the  defendants  are  still  at 
large. 

In  43  cases  aggregating  $35,800,  the  Distriet  Attorney  re- 
ports that  he  cannot  find  the  surety  (3).  His  efforts  to  find  the 
surety  were  of  the  most  perfunctory  character,  consisting  for  the 
most  part  of  a  visit  by  a  so-called  County  Detective  to  the 
place  of  residence  which  the  surety  gave  in  the  bond  twelve  to 
eighteen  months  previously. 

A  private  counsel  who  made  to  his  client  such  a  report  of 
his  stewardship  as  is  here  disclosed  would  rightly  be  dismissed 
from  further  employment  for  his  gross  negligence  and  incompe- 
tence. When  numerous  indicted  criminals  abscond  and  their 
sureties  escape  all  responsibility  on  their  bonds,  is  the  District 
Attorney  to  be  excused  for  his  gross  negligence  and  incompe- 
tence because  the  people  are  his  client  and  it  is  their  confidence 
which  he  has  abused,  their  rights  which  he  has  lost? 


(1)  Case  of  Frankel,  Petitioners'  Schedule  O,  pages  7,  8.    (2)  Case  of  Wallach, 
Petitioners'  Schedule  O,  pages  8,  9.    (3)  Petitioners'  Schedule  S. 
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Under  the  next  heading,  as  under  the  previous  one,  I  shall 
be  obliged  to  give  statistics,  and,  of  course,  statistics  are  not  in- 
trinsically interesting;  and  I  have  foreborne  thus  far,  and  I  shall 
endeavor  to  forbear,  making  comments  upon  these  facts  as  they 
are  brought  out.  I  have  done  this  because  it  seems  to  me  the 
facts  themselves,  if  the  Commissioner  will,  as  I  have  no  doubt 
he  will,  quietly  consider  them,  will  become  more  pregnant  with 
meaning  with  each  moment's  consideration.  For  example,  we 
have  not  attempted  in  the  matter  of  the  forfeited  recognizances 
to  make  up  a  bookkeeper's  statement  or  an  account  current. 
That  would  have  been  impossible.  And  it  is  fair,  I  think,  to  the 
Commissioner  to  bear  in  mind  in  regard  to  the  evidence  as  to 
forfeited  recognizances,  as  in  regard  to  the  evidence  as  to  dis- 
missed indictments,  or  discharge  of  bail,  and  in  regard  to  the 
very  many  things,  that  that  evidence  is  substantially  entirely 
within  the  control  of  the  District  Attorney's  office.  He  and 
his  staff  are  the  only  people  who  know  the  ultimate  truth,  and 
it  would  be  not  only  idle,  but  it  would  be  useless  for  us,  to  get 
at  all  the  facts  as  to  each  individual  case.  What  we  have  done, 
and  we  invite  your  attention  to  the  result,  is  this :  We  have 
taken,  for  example,  in  the  case  of  forfeited  recognizances,  his 
own  statements  of  what  he  has  done,  picked  out  the  cases  and 
shown  the  result  of  what  he  did.  Given  the  powers  that  this 
man  has  under  the  law,  given  the  duty  he  has  under  the 
law,  how  has  he  exercised  his  powers,  and  how  has  he  performed 
his  duty?  I  do  not  hesitate  to  say  that  if  any  private  counsel 
furnished  such  a  record  as  that  in  the  performance  of  his  duty 
for  his  client,  he  not  only  would  be  discharged  by  his  client,  but 
he  would  be  discharged  from  the  society  of  every  reputable 
member  of  the  Bar. 

Now  I  take  up  the  District  Attorney  s  conduct  in  consenting 
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to  or  in  not  opposing  the  wholesale  withdrawal  from  the  Court  of 
Special  Sessions  of  Petty  Misdemeanor  Cases  which  were  properly 
triable  there. 

In  order  to  understand  his  conduct,  a  brief  statement  of  the 
law  ought  to  be  made.  Art.  VI.,  Sec.  26  of  the  Constitution, 
which  went  into  effect  January  1st,  1870,  reads:  "Courts  of 
Special  Sessions  shall  have  such  jurisdiction  of  offenses  of  the  grade 
of  misdemeanors  as  may  be  prescribed  by  law."  This  was  re- 
enacted  as  Sec.  23  of  Art.  VI.  of  the  present  Constitution.  Coma- 
ford  vs.  Dutcher,  83  N.  Y.  240,  interpreted  this  section  as  applic- 
able to  such  courts  as  there  were  and  might  be  constituted  by  the 
Legislature,  whether  they  authorized  a  jury  of  six  or  otherwise. 

Murray  v.  Justices  (74  N.  Y.  406)  held  that  the  Constitu- 
tional provisions  giving  a  party  a  right  of  trial  by  jury  does  not 
apply  to  petty  offenses  triable  before  a  Court  of  Special  Ses- 
sions. 

In  1895  the  Legislature  (Laws  of  1S95,  Chap.  601)  created 
a  Court  of  Special  Sessions  in  the  City  of  New  York  for  the  pur- 
pose of  trying  offenses  of  the  grade  of  misdemeanor.  This  law, 
however,  contained  a  proviso  that  the  accused,  on  making  affi- 
davit of  innocence,  was  entitled  to  have  his  case  considered  by  a 
grand  jury  and  a  trial  by  petit  jury,  if  indictment  was  found. 
These  affidavits  were  easily  made  and  had  the  effect  of  removing 
from  the  Court  of  Special  Sessions  thousands  of  petty  cases  (1).  It 
became  a  matter  of  common  knowledge  that  "  in  the  great  ma- 
jority of  cases  the  object  of  the  removal  was  not  to  obtain  a 
speedy  trial,  but  to  get  away  from  one,  and  through  the  delays 
consequent  upon  the  great  amount  of  business  before  the  grand 
jury"  and  "the  necessity  pressing  upon  the  Court  of  General 
Sessions  to  give  preference  to  trial  of  felonies   and   prison  cases, 

(1)  26  Misc.,  585. 
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to  circumvent  the  law,  and  practically,  in  a  wholesale  manner,  to 
obstruct  the  administration  of  justice."  I  quote  from  one  of  the 
opinions  of  the  judges.  The  Legislature,  therefore,  changed 
the  law,  and  by  Sec.  1406  of  the  Greater  New  York  Charter, 
which  went  into  effect  on  January  1st,  1898,  provided  that  ap- 
plications for  such  removals  should  not  be  granted  unless,  first, 
the  District  Attorney  received  two  days'  notice  of  application, 
and,  secondly,  a  judge  of  the  court  should  certify  that  the  re- 
moval was  reasonable.  This  placed  both  the  responsibility  and 
the  duty  upon  the  District  Attorney  to  oppose  such  applica- 
tions. 

Between  January  1st,  1898,  and  June  14th,  1899  (I  call 
attention  particularly  to  the  dates  and  figures;  the  period  is 
limited,  but  the  figures  are  enormous),  the  District  Attorney  re- 
ceived the  statutory  notice  of  1164  such  applications,  and  that 
number  were  removed  from  the  Court  of  Special  Sessions. 
His  opposition  to  removal  appears  in  only  10  of  the 
1164  cases  (1).  Of  these  921  failed  of  indictment ;  there 
were  243  indictments  found ;  of  these  indictments  16  were 
still  pending  on  June  14th,  1899,  and  the  remaining  227 
the  District  Attorney  had  disposed  of  as  follows  :(2)  There  were 
84  trials,  resulting  in  18  convictions  and  66  acquittals,  or 
approximately  1  out  of  every  5  trials;  12  defendants  absconded  ; 
63  were  discharged  on  their  own  recognizances ;  8  indictments 
were  dismissed ;  there  were  2  demurrers  and  58  defendants 
pleaded  guilty.  The  routine  adopted  by  the  District  Attorney 
in  this  wholesale  nullification  of  the  law  was  accomplished  in  an 
extremely  simple  manner.  While  the  statute  of  '95  was  in  force, 
which    entitled  any    defendant   who  swore    to    his   innocence   to 

(1)  Stenographer's  minutes,   pages   2339,   2425,   2438.    (2)  Petitioners'  Tables, 
pages  1,  18,  33,  34. 
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have  his  case  removed,  the  District  Attorney  as  a  matter  of  con- 
venience to  the  court  was  accustomed  to  examine  the  papers  and 
O.  K.  them  as  complying  with  the  requirements  of  the  statute. 
He  continued  this  practice  after  the  law  was  changed  (1).  He 
justifies  his  course  by  the  statement  that  early  in  his  term  he 
prepared  and  showed  to  the  judges  an  omnibus  brief  stating  that 
he  objected  to  such  removals  except  in  the  cases  of  mis- 
demeanors under  the  liquor  tax  law;  and  added  that  it  was  the 
judge's  business  to  examine  carefully  the  contents  of  the  moving 
papers,  and  that  if  the  certificate  of  removal  was  correct  in  form, 
it  was  no  part  of  the  District  Attorney's  duty  to  call  the  court's 
attention  to  any  statement  in  the  moving  papers,  unless  the  Dis- 
trict Attorney  could  produce  evidence  contradicting  material  facts 
in  them  (2).  Acting  upon  this  principle,  although  a  member  of  the 
District  Attorney's  staff  was  always  present  when  these  applica- 
tions were  made  to  the  court,  in  only  10  instances  out  of  1164  is 
there  any  evidence  of  the  District  Attorney's  opposition  (3). 

The  majority  of  the  grounds  upon  which  the  defendants  in 
the  1164  cases  to  which  we  have  referred  sought  a  removal  from 
the  Court  of  Special  Sessions  were  not  merely  inadequate  under 
the  law,  they  were  frivolous  (4) ;  such  as  : — "Deponent  is  informed 
by  his  counsel  and  he  verily  believes  that  he  is  innocent  of  the 
crime  charged";  "  He  does  not  think  that  he  can  have  a  fair 
trial  in  Special  Sessions";  li  The  charge  is  made  out  of  whole 
cloth,  spite  and  spleen";  "The  defendant  is  advised  that  the 
police  are  prejudiced  against  him."  How  the  Court  would  have 
treated  such  applications  had   its  attention   been   called  to  their 

(1)  Stenographer's  minutes,  pages  1497,  1498,  2833,  2838,  3839,  3972,  3973,. 
4729.  (2)  Stenographer's  minutes,  pages  2822-4,2825-9,4727-33;  District 
Attorney's  •*  Memorandum  in  Opposition,"  pages  216-20.  (3)  Petitioners 
Tables,  pages  19,  33,  34.  (4)  Stenographer's  minutes,  pages  4731-33; 
Petitioners'  Tables,  pages  85-7. 
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character  is  shown  by  a  long  line  of  decisions.  There  were  three 
decisions  condemning  such  removals  in  January,  1898  (1) ; 
another  in  March  (2) ;  another  in  April  (3) ;  another  in  August  (4) ; 
two  in  October  (5);  one  in  March,  1899  (6). 

It  is  further  shown  by  other  significant  testimony. 

The  counsel  of  the  Medical  Society  was  interested  in  secur- 
ing the  enforcement  of  the  medical  law,  and  regarded  it  as  part 
of  his  duty  whenever  the  defendant  in  the  case  in  which  that 
Society  was  interested  sought  a  removal  from  the  Court  of 
Special  Sessions,  to  oppose  such  application.  He  sought  by 
arrangement  with  the  District  Attorney's  Office  and  by  personal 
inspection  in  the  Clerk's  Office  of  Special  Sessions,  to  have 
knowledge  of  all  such  applications.  In  only  one  instance  did  he 
fail  to  discover  the  fact,  and  this  was  the  only  instance  when  the 
defendant  secured  a  removal  (7). 

The  real  attitude  of  the  District  Attorney  towards  the  en- 
forcement of  the  statute  which  was  intended  to  prevent  removals 
from  the  Court  of  Special  Sessions  for  other  than  very  sub- 
stantial reasons,  is  illustrated  by  two  instances,  one  occurring  in 
November,  1898,  and  the  other  in  March,  1899.  One  Clinton 
S.  Wright  had  been  held  for  trial  at  Special  Sessions,  for  deal- 
ing in  adulterated  milk.  The  District  Attorney  himself  gave 
his  written  consent.  This  consent  was  based  upon  the  repealed 
statutes    of    1895    which    made    a    mere  affidavit   of    innocence 

(1)  People  v.  Martin,  same  v.  O'Shaughnessy,  same  v.  Bogner,  (N.  Y.  Law 
Journal,  January  .21st  and  22nd,  '98)  Smyth,  J.  (2)  People  v.  Wolf,  24 
Misc.,  94,  Dickey,  J.  (3)  People  v.  Seaman  (New  York  Law  Journal, 
April  18,  '98),  Maddox,  J.  (4)  People  v.  Levy  (N.  Y.  Law  Journal, 
August  20th,  1898),  Beekman,  J.  (5)  People  v.  Holstein,  same  v.  Layburn 
(N.  Y.  Law  Journal,  October  6th  and  11th,  1898),  Smyth,  J.  (6)  Peo- 
ple v.  Wade,  26  Misc.,  585,  Goff,  R.  (7)  Stenographer's  minutes,  pages 
5613-20. 
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sufficient  ground  for  removal.  The  case  was  removed,  defen- 
dant afterwards  pleaded  guilty  (1). 

The  other  instance  was  in  March,  1899.  Twenty-eight 
applications  for  removal  were  before  the  Court  at  one  time,  and 
were  all  denied.  The  Court  in  its  opinion  called  attention  to 
the  grave  abuse  of  justice  which  the  wholesale  removals  from 
Special  Sessions  involved  and  to  the  manifest  intent  of  section 
1406  of  the  Greater  New  York  Charter  to  put  an  end  to  such 
abuse  (2),  and  cited  the  line  of  decisions  already  referred  to. 

The  Judge  who  made  that  decision  testified  in  this  proceed- 
ing that  the  District  Attorney's  office  made  no  opposition  what- 
ever (3). 

Now,  taking  into  consideration  these  facts,  briefly  summar- 
ized as  they  are,  the  District  Attorney's  conduct  with  reference 
to  removal  of  petty  misdemeanor  causes  from  the  Court  of 
Special  Sessions  served  to  defeat  the  very  end  for  which  the  legisla- 
ture had  clothed  that  court  with  jurisdiction  over  such  cases,  and 
directly  aided  the  escape  of  accused  criminals  from  justice. 

The  record  of  the  first  eighteen  months  of  this  District 
Attorney's  Office  was  a  notification  to  every  criminal  held  for 
trial  at  Special  Sessions  that  there  was  only  one  chance  in  116 
of  opposition  from  the  District  Attorney  to  removal ;  if  removed, 
but  one  chance  of  thirteen  for  trial ;  if  tried,  but  one  chance  in  5 
of  conviction.  And  during  this  entire  period  a  petty  misde- 
meanor case  was  reached  and  tried  at  Special  Sessions  "  at  any 
time  from  a  week  to  two  weeks  "  (4). 

Such  conduct  of  the  District  Attorney  was  not  only  neg- 
lect of  duty,  but  positive  misuse  and  abuse  of  his  official  posi- 
tion. 

(1)  Petitioners'  Tables,  page  29;  Stenographer's  minutes,  pages  4237-8,  4733-4. 
(2)  26  Misc.  Rep.,  585. —  Stenographer's  minutes: — (3)  pages  1504-6;  (4) 
pages  2333-4. 
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I  propose  now  to  take  up  briefly,  under  the  next  head,  a 
series  of  events  covering  the  relations  of  this  District  Attorney 
with  the  Courts  and  the  Judges,  where  we  shall  not  be  confined 
as  we  have  been  before,  to  statistics.  It  will  be  necessary, 
however,  to  make  liberal  quotations  from  the  official  records  of 
the  happenings  of  that  period,  and  no  words  could  improve 
upon  the  expressions  which  were  actually  made  at  the  time. 
The  general  topic  is  this:  — 

The  unseemly  conduct  on  the  part  of  the  District  Attorney 
and  his  staff  in  their  relations  with  the  Court  and  the  Judges, 
including  the  calendar  quarrels,  the  arrest  of  the  Court  atte?idant, 
the  mandamus  proceedings  against  the  Recorder,  the  preparation, 
presentation  and  conduct  of  cases,  the  calendar  methods  of  his 
office,  the  delays  in  bringing  cases  to  trial,  and  the  frequent  failure 
to  supply  the  Courts  with  sufficient  business. 

The  bulk  of  the  criminal  business  in  New  York  is  transacted 
in  the  Court  of  General  Sessions.  There  are  four  parts  of  that 
Court  presided  over  by  the  Recorder  and  three  other  Judges  of 
the  Court  of  General  Sessions.  This  Court  has  co-ordinate 
jurisdiction  with  the  Supreme  Court  in  criminal  cases.  From 
time  to  time  a  justice  of  the  Supreme  Court  is  also  assigned  to 
hold  court  in  the  County  for  the  trial  of  criminal  cases.  The 
court  presided  over  by  a  Supreme  Court  justice  is  called  Su- 
preme C©urt,  Criminal  Term.  Since  January  1st,  1898,  the 
business  in  the  Supreme  Court,  Criminal  Term,  has  been  in  the 
main  the  trial  of  homicide  cases,  which  the  District  Attorney 
testifies  are  usually  very  simple  cases  to  try.  His  testimony  is 
corroborated  by  that  of  the  Recorder. 

The  relations  of  the  District  Attorney  to  the  judges  of  the 
Court  of  General  Sessions  and  the  manner  in  which  he  transacts 
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there  the  important  and  responsible  business  entrusted  to  him 
are  of  first  importance  to  the  people  of  the  County. 

When  the  methods  of  the  District  Attorney,  in  the  trans- 
action of  business  before  the  Court  of  General  Sessions,  had 
been  in  operation  for  a  year,  the  Judges  of  that  Court  held  a 
meeting  and,  by  an  unanimous  vote,  adopted  the  following  reso- 
tion  on  the  2Sth  day  of  December,  1898:  — 

"  That  it  is  the  opinion  of  the  Judges  that  the  District 
"  Attorney  be  represented  in  each  part  of  the  Court  by  a  statu - 
"  tory  assistant  during  the  whole  time  of  the  sitting  of  said 
'•  Court  and  in  the  trial  of   all  cases. 

"  That  the  District  Attorney  be  requested  to  instruct  his 
"  assistants  that  they  must  not  prepare  their  cases  in  court,  but 
"  must  come  into  court  prepared  and  ready  to  go  to  trial  at  the 
"  opening  of  the  Court. 

"  That  all  motions  or  recommendations  for  the  dismissal  of 
'*  indictments  or  discharge  of  bail  shall  be  put  upon  the  regular 
"day  calendar  of  Part  I  of  the  Court  and  shall  be  only  pres- 
"  ented  to  that  Part"(l). 

These  resolutions  were  transmitted  to  the  District  Attorney. 
They  were  without  precedent  in  the  administration  of  crimi- 
nal justice  in  the  County  of  New  York.  Their  unanimous 
adoption  by  all  the  judges  of  the  court  is  a  sufficient  dem- 
onstration of  their  necessity.  The  more  one  considers  it,  the 
more  pregnant  with  meaning  is  the  fact  that  after  a  year's  ex- 
perience of  the  conduct  and  the  methods  of  the  District  Attor- 
ney, and  his  assistants,  the  judges  of  the  Court  where  most  of 
the  criminal  business  of  the  County  is  transacted  deemed  it 
necessary  by  unanimous  vote  publicly  to  announce  these  three 
resolutions.      It  is  inconceivable   that  this  should  have  occurred, 

(1)  Stenographer's  minutes,  pages  1090-1. 
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had  a  competent  representative  of  the  District  Attorney's  office 
taken  charges  of  the  trials  of  cases,  or  had  the  cases  themselves 
been  properly  prepared  in  advance  of  trial.  It  is  equally  cer- 
tain that  the  judges  must  have  felt  that  there  ought  to  be  some 
check  put  upon  the  wholesale  dismissal  of  indictments  and  dis- 
charge of  bail,  by  requiring  at  least  some  degree  of  publicity. 
While  the  formal  act  of  dismissing  an  indictment  or  discharging 
bail  is  performed  by  a  judge,  in  the  very  nature  of  things  the 
action  of  the  judge  must  be  based  upon  the  facts  as  stated  to 
him  by  the  prosecuting  officer  of  the  County.  Rare  indeed  is 
it  that  the  Court  has  opportunity  to  verify  these  statements. 
It  certainly  should  never  have  occasion  to  do  so. 

But  within  less  than  three  months  the  judges  found  still 
further  action  on  their  part  necessary. 

The  determination  of  what  cases  should  be  tried  and  of  the 
order  of  their  trial  has  always  been  in  the  control  of  the  District 
Attornev.  Until  he  moves  the  case,  it  is  not  before  the  court 
for  action(l).  This  enormous  power  carries  with  it  a  cor- 
responding duty  in  its  exercise.  The  judges  of  the  Court  were 
unanimous  in  their  reprobation  of  the  flagrant  abuse  of  this 
power  by  the  present  District  Attorney.  Day  after  day  there 
appeared  a  long  list  of  cases  in  the  different  parts  of  the  court 
and  a  great  number  of  defendants.  Their  counsel  and  witnesses 
would  come  only  to  discover  that  the  case  was  not  called  for 
trial  at  all.  Counsel  and  witnesses  would  remain  in  court  all  day 
without  knowing  whether  their  cases  would  be  called  or  not. 
Some  cases  would  appear  again  and  again  upon  the  published 
calendar.  Many  letters  of  complaint  reached  the  judges  and  there 
was  miscarriage  of  justice  because  of  the  failure  of  witnesses  to 

(1)  Stenographer's  minutes,  pages  1097-8,  1100-1101. 
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appear  in  Court  after  attending  many  times. (1)  The  petitioners  in 
the  course  of  a  short  investigation  and  with  the  inadequate  means 
of  inquiry  at  their  disposal  were  able  to  make  a  list  of  55  cases(2), 
each  one  of  which  had  been  placed  upon  the  day  calendar 
during  a  brief  period,  not  less  than  10  times  without  being 
tried.  The  tables  of  the  Chief  Clerk  of  the  District 
Attorney's  office(3),  which  were  put  in  evidence,  gave  still 
further  information  as  to  these  cases  and  disclosed  a  much 
worse  condition  than  was  discovered  by  the  petitioners.  Here 
are  some  samples:  One  was  on  the  calendar  13  times  and 
the  defendant  was  finally  discharged  upon  his  own  recog- 
nizance^);  another  18  times  (a  prison  case),  with  the  same 
result(5) ;  one  was  on  the  calendar  30  times,  and  the  de- 
fendant was  finally  discharged  upon  his  own  recognizance ;  (6) 
another  appeared  87  times,  and  was  in  every  part  of  the 
Court  of  General  Sessions(7) ;  still  others  appeared  11  (8), 
17  (9),  22  (10),  and  13  (11)  times  respectively,  and  the  defendant 
in    each  case  wras  finally  acquitted. 

Mr.  Untermyer:  Through  how  many  administrations, 
Mr.  Deming,  does  that  cover — 37  times  ? 

Mr.Deming:  A  few  months  of  Col.  Gardiner's  administration. 

Among  the  entries  in  the  Chief  Clerk's  records  are  found 
explanations  for  this  condition  of  affairs.  Case(ll)  sent  to  one  as- 
sistant in  March,  returned  by  him  in  May,  and  tried  by  another 
assistant  in  June;  defendant  acquitted  after  case  on  calendar  17 
times.   Case(10)  sent  to  one  assistant  in  November  returned  by  him 

(1)  Stenographer's  minutes,  pages  1085,  1104,  1174,  1183,-5,  1254, 
1252-57,  1273.  (2)  Schedule  I.  (3)  Respondent's  Exhibit  62.  (4) 
People  v.  Lowrie,  Respondent's  Exhibit  62,  page  41.  (5)  People  v. 
Smith,  id.,  page  9.  (6),  people  v.  Ruthenberg,  id.,  pages  1,  2.  (7)  People 
v  Schwarz,  id.,  pages  11-13.  (8)  People  v.  Schroeder,  id.,  Page  7.  (9) 
People  v.  Aronson,  id.,  page  14-15.  (10)  People  v.  Coles,  id.,  pages  19-20. 
(11)  People  v.  Booker,  id.,  pages  34-5,  and  People  v.  Casamasino,  id., 
page  36. 
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in  December,  and  in  April  tried  by  another  assistant,  22  times 
on  calendar,  defendant  in  prison  five  and  a  half  months  and 
finally  acquitted.  In  another  case(l)  complainant  telegraphs  he 
cannot  leave  Washington  for  a  week,  and  Court  marks  case  off 
term  ;  four  days  later,  District  Attorney  puts  case  on  calendar, 
and  on  following  day  defendant  acquitted,  "complainant  ab- 
sent." Another  case(2)  was  sent  to  Assistant  in  January,  again 
sent  to  him  in  March,  and  was  17  times  on  calendar.  One  case(3) 
was  set  by  Court  for  the  13th,  but  was  nevertheless  put  by  Dis- 
trict Attorney  on  the  calendar  on  the  9th  and  12th,  and  the  en- 
try in  the  Chief  Clerk's  records  says  it  was  adjourned  each  time 
because  of  absence  of  complainant.  In  another  (a  prison  case) 
defendant  held  in  March,  not  indicted  until  May,  on  calendar  13 
times,  in  prison  one  and  a  half  months  and  finally  acquitted(4). 
In  another  instance,  the  Chief  Clerk's  record  discloses  that  the 
District  Attorney,  with  knowledge  that  the  witnesses  for  the 
People  could  not  appear,  put  the  case  upon  the  calendar  six 
times  during  one  month,  and  the  record  reads  each  time,  "  Peo- 
ple ready,  not  reached.  "(5) 

The  judges  determined  to  stop  so  far  as  it  was  in  their 
power  this  disgraceful  condition  of  things;  and,  without  in  any 
way  infringing  upon  or  interfering  with  the  exercise  by  the  Dis- 
trict Attorney  of  his  discretion  as  to  which  cases  he  should  move 
for  trial,  unanimously  decided  to  require  that  at  the  opening  of 
Court  the  list  of  cases  in  which  defendants  had  been  summoned 
to  appear  should  be  called,  and  to  excuse  from  further  attendance 
that  day,  parties,  witnesses  and  counsel  in  cases  that  were  not 
ready.  They  sent  through  their  clerk  the  following  communi- 
cation to  the  District  Attorney  : —  ^ 

(1)  People  v.  Sullivan,  Respondent's  Exhibit  62,  page  23.  (2)  People  v.  Wall, 
id.,  page  33.  (3j  People  v.  Booker,  id.,  pages  34-5,  and  People  v.  Casa- 
masino,  id.,  page  36.  (4)  People  v.  Wall,  id.,  page  33.  (5)  People  v. 
Mahoney,  id.,  pages  28-9, 


31 

"  Clerk's  Office,  New  York,  March  9th,  1899. 

"  Hon.  Asa  Bird  Gardiner, 

"  District  Attorney  of  the  County  of  New  York. 
' '  Dear  Sir: 

11  I  am  directed  by  the  Judges  of  the  Court  of  General  Ses- 
sions to  notify  you  that  on  and  after  Monday  next,  March 
"  13th  instant,  the  Presiding  Judge  of  each  Part  will  immediate- 
ly after  the  opening  of  Court  call  the  day  calendar  for  such 
"  Part  for  the  purpose  of  ascertaining  what  cases  are  ready  for 
''trial,  thus  expediting  the  business  of  the  Court. 

"  Respectfully  yours, 

"  Edward  R.  Carroll,  Clerk  of  the  Court. "(1) 

On  Saturday,  the  11th  inst.,  the  District  Attorney  replied 
to  this  letter  in  a  written  communication  of  more  than  1200 
words  (2).  I  am  tempted  to  read  it.  I  will  give  merely  an  abstract. 
He  states  that  it  had  been  the  aim  of  himself  and  his  able  trial 
assistants  to  expedite  all  public  business,  and  it  is  gratifying  to 
know  that  the  office  is  in  better  condition  in  this  regard  than  it 
has  been  in  many  years;  that  in  14  months  he  has  disposed  of 
6,060  indictments;  that  the  February  Grand  Jury,  just  closed, 
compose^  of  some  of  our  most  eminent  and  representative  citi- 
zens, had  complimented  him  on  his  intelligence  and  zeal,  and 
that  the  foreman  of  that  body  had  later  again  expressed  on  their 
behalf  the  appreciation  of  that  body.  That  there  is  an  unpre- 
cedented condition  of  forwardness  of  public  businsss,  and  that 
nowhere  in  the  world  is  there  such  a  volume  of  criminal  business 
conducted  as  in  his  office.      That  he  is  concerned  at  the  attempt 

Stenographer's  minutes: — (1)  page  1107;   (2)  pages  1109-16. 
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of  the  judges  to  depart  from  an  elementary  principle  of  common 
law  and  the  established  practice  of  criminal  courts. 

That  the)-  had  no  power  to  make  such  a  rule ;  that  the  crimi- 
nal courts  are  not  like  civil  courts;  that  a  defendant  cannot  move 
an  indictment  for  trial  nor  compel  the  District  Attorney  to  move 
it  for  trial,  nor  give  any  reasons  why  he  is  not  ready;  that  the 
notice  that  a  so-called  calendar  will  be  called  is  an  assumption 
of  authority  to  compel  the  District  Attorney  to  submit  to  the 
judges  the  control  of  the  actions  which  he  may  purpose  to  try 
in  advance  of  moving  them  ;  that  no  court  has  ever  ventured 
upon  such  a  course  of  procedure;  and  that  with  a  full  apprecia- 
tion of  his  responsibilities  to  the  people  he  cannot  recognize  it; 
that  the  court  cannot  make  rules  to  control  or  limit  the  District 
Attorney  in  the  control  or  exercise  of  his  constitutional  func- 
tions; and  he  trusts  that  he  shall  not  again  have  occasion  to  call 
this  to  their  attention ;  that  he  regards  their  action  as  tending  to 
encroach  upon  his  prerogative  and  as  interfering  with  the  rights 
of  the  people  of  the  State.  On  March  14th,  the  Clerk  of  the 
Court  by  direction  of  the  judges  returned  his  letter  to  the  Dis- 
trict Attorney. 

The  District  Attorney  instructed  his  assistants  in  the  spirit 
of  the  letter  just  referred  to  and  the  most  disgraceful  scenes  en- 
sued in  the  courts.  The  authority  of  the  judges  to  call  the  cal- 
endar was  openly  defied  ;  the  District  Attorney  refused  to  furnish 
the  court  with  any  list  of  cases  whatever,  and  stopped  the  pub- 
lication in  the  official  Law  Journal  of  all  calendars  of  criminal 
cases.  The  unseemly  conduct  of  the  District  Attorney's  assis- 
tants in  open  court  became  a  public  scandal  (1).  The  judges  were 
compelled  to  call  the  District  Attorney  before  them  and  explain 
that  their  letter  meant  only  what  it  said,  viz.,  the  intention    on 

(1)  Stenograper's  minutes,  pages  1191-2,  1279. 
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their  part  to  call,  at  the  opening  of  the  Court,  the  cases  upon  the 
list  previously  prepared  by  his  office,  and  ascertain  which  of  those 
cases  the  District  Attorney  intended  to  move  for  trial  upon 
that  day,  and  to  discharge  from  useless  attendance  the  parties, 
witnesses  and  counsel  interested  in  the  other  cases,  leaving  the 
District  Attorney  entirely  free  to  decide  for  himself  which  cases 
he  would  move  for  trial  and  the  order  in  which  he  should  try 
them.  Meantime,  and  on  the  14th  of  March  the  District  At- 
torney after  a  heated  controversy  with  Judge  Xewburger  in  Part 
III  of  the  Court,  proceeded  from  that  Part  to  Part  II,  where 
Recorder  GofT  was  charging  a  jury.  It  was  a  time  of  great  ex- 
citement, and  a  large  number  of  persons  were  following  the 
District  Attorney  through  the  corridors  of  the  Court 
House  (1).  The  Court  attendant  of  Part  II  informed  the  District 
Attorney  that  the  Court  was  charging  the  jury,  and  that  it  was 
the  general  orders  that  the  door  of  the  court  room  should 
be  closed  during  the  court's  charge.  The  District  Attorney 
insisted  upon  immediate  entrance,  and  upon  it  being  refused, 
ordered  the  policeman  who  attended  him  to  arrest  the  attendant. 
A  rush  was  then  made  by  the  crowd  to  enter  the  court  room, 
which  was  only  prevented  by  the  efforts  of  another  attendant. 
The  District  Attorney  insisted  that  he  had  the  constitutional 
right  to  go  in  and  out  of  the  court  at  any  and  all  times,  whether 
a  judge  was  charging  the  jury  or  not.  It  was  represented  to 
him  that  even  the  judges  themselves  refrained  from  going  into 
another's  court  room  during  a  charge  to  the  jury,  and  that  it 
was  the  uniform  practice  in  the  Court  of  General  Sessions  to 
close  the  door  when  the  Court  was  charging  the  jury.  The 
District   Attorney,  however,  was   not   satisfied,  and   sued  out  a 

(1)    Stenographers'  minutes,  pages  1571-2,   1577-80,  1581-6. 
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writ  of  peremptory  mandamus  (1)  in  the  Supreme  Court  against 
Recorder  Goff  to  compel  him  to  grant  the  District  Attorney  ad- 
mission in  person  to  the  Recorder's  Court  room  at  any  time  the 
District  Attorney  might  choose.  A  question  of  fact  was  raised 
upon  the  papers,  and  the  court  delegated  the  District  Attorney 
to  try  that  question.      He  has  never  sought  to  try  it. 

The  friction  between  the  District  Attorney's  office  and  the 
courts  continued,  and  in  spite  of  the  efforts  of  the  judges  the 
courts  were  frequently  obliged  to  adjourn  early  in  the  day  for  a 
lack  of  business.  There  were  seven  such  adjournments  in  one 
Part  in  March;  8  in  the  month  of  April;  14  in  the  month  of 
October,  1899  (2).  the  formal  entry  being: 

"  The  District  Attorney  having  informed  the  Court  that 
"  he  was  not  ready  to  proceed  with  any  other  business 
"  (e.  g.  11.30  o'clock,  12  o'clock,  11.45  o'clock),  Court 
"  adjourned  until  10.30  o'clock." 

The  manner  in  which  the  District  Attorney  still  continued  to 
prepare  cases  for  trial  is  shown  by  the  minutes  of  the  Court 
Stenographer  of  Part  IV  in  April,  1899  (3).  The  District  Attor- 
ney after  beginning  their  trial  in  that  month  abandoned  42  cases. 
The  Court  felt  called  upon  finally  to  reprove  publicly  the  Dis- 
trict Attorney's  office.  The  Court  said  in  one  case,  "  The 
jury  are  directed  to  acquit."  Turning  to  the  representative  of 
the  District  Attorney's  office,  the  Court  said:  — 

"  These  cases  ought  to  have  been  examined  by  your 
"  office  and  dismissed.  It  is  taking  up  the  time  of  the 
"  Court  and  Jury  to  no  purpose;    it  is  not  right  (4)." 

In  another  case  on  the  same  day  the  Court  said: — 

(1)  Petitioners'  Exhibit  No.  33,  page  1560  et  seq.  (2)  Stenographer's  min- 
utes, page  1347  et  seq.  (3)  Stenographer's  minutes,  page  1332  et  seq, 
(4)   People  v.  Wheyo,  Stenographer's  minutes,  page  1343. 
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"  Yes,  the  jury  are  directed  to  acquit.  This  certainly  is 
"  a  case  that  ought  never  to  have  been  brought  to  trial; 
"  and  if  an  effort  had  been  made  in  the  District  Attorney's 
"  office  to  examine  this  officer  and  ascertain  what  he  could 
"  testify  to,  the  District  Attorney  ought  to  have  come 
"  into  Court  and  made  a  recommendation  without  putting 
11  the  Court  and  Jury  to  the  trouble  of  trying  the  de- 
"  fendant  (1)." 

There  were  similar  rebukes  from  the  Court  in  May.  In 
one  case  the  Court  said:  — 

"  If  this  case  had  been  properly  prepared,  and  if  this 
11  witness  had  been  properly  questioned  in  a  legal  and 
"  proper  manner,  this  case  should  never  have  been  prose- 
"  cuted,  because  there  is  no  testimony  here  to  sustain  a 
"  conviction  against  this  defendant  (2)." 

In  another:  — 

11  If  this  was  a  private  transaction — if  it  was  a  private 
'  crime — no  lawyer  would  go  into  court  and  imperil  the 
'  interests  of  his  client  upon  such  testimony ;  no  law- 
'  yer  having  any  regard  for  his  standing  at  the  bar 
'  would  go  into  court  without  having  examined  his  wit- 
'  nesses  and  without  knowing  the  testimony  upon  which 
he  is  to  rely  (3)." 

In  another  the  Court,  having  commented  upon  the  fact 
that  there  had  been  a  paper  on  record  in  the  office  of  the  Clerk 
of  the   Court  for  a  year  and  a  half   giving  the   name  and  the 

(1)  People  v.  Michael  Bird,  Stenographer's  minutes,  page  1345.  (2)  People 
v.  Alfred  Herzog,  Stenographer's  minutes,  pages  1546-7.  (3)  People  v. 
Tiederman,  Stenographer's  minutes,  page  1550. 
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residence  of  a  material  witness,  said:  —  "Yet  the  District 
"  Attorney  is  ignorant  of  it,  and  has  allowed  this  case  to  go 
11  on,  and  the  time  of  the  Court  to  be  occupied  with  the 
"  trial  of  a  case  prepared  as  poorly  as  this  has  been"  (1). 
In  another  case  at  the  close  of  the  testimony  the  represen- 
tative of  the  District  Attorney's  office  said  : — 

"  That  is  the  only  evidence  we  have  got." 

The   Court:    "  It    is   not   the    only    evidence  you   could 
11  have  got." 

Mr.  Untermyer:  Mr.  Deming,  may  I  interrupt  and  in- 
quire whether  the  cases  to  which  you  refer  are  cases  other  than 
excise  cases  or  cases  other  than  before  Recorder  Goff. 

Mr.  Deming:  Judge  Newburger  and  Judge  Goff  are  the 
judges  referred  to  here. 

Mr.  Untermyer:  I  do  not  think  you  will  find  any  are 
Judge  Newburger's  that  you  have  quoted. 

Mr.  Deming:  Both  Judge  Newburger  and  Judge  Goff 
make  these  comments  upon  the  District  Attorney's  method  of 
preparing  and  trying  cases. 

Mr.  Untermyer:  Tell  us  any  one  that  was  before  Judge 
Newburger. 

Mr.  Deming:  People  against  Mayo,  and  People  against 
Michael  Bird.  I  defy  Mr.  Untermyer  to  find  any  statement 
of  fact  made  by  me  thus  far,  or  hereafter  made,  as  to  which  we 
cannot  point  to  the  testimony  exactly  proving  it. 

Mr.    Untermyer:    It   is  unnecessary     to   defy   me.       I  am 
sure  you  would  not  willingly  do  so,  but  you  might  inadvertently 
do  so. 
(1)   People  v.  Mary  Sallito,  Stenographer's  minutes,  page  1686. 
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Mr.  Deming:  If  we  cannot  furnish  cases  to  sustain  the 
remarks,  I  will  withdraw  the  remarks  and  apologize  for  making 
them.      Now  I  will  resume. 

"  It  is  your  negligence.  The  proof  could  easily  be  ob- 
"  tainecl.  It  is  on  record  at  No.  1  Madison  Avenue.  Any 
"  one  could  obtain  that  proof,  and  on  an  examination  and 
"  preparation  of  this  case  for  trial,  that  evidence  could 
"  have  been  got  in  thirtv  minutes." 

The  defendant  was  acquitted.  These  are  a  few  of  many 
instances  in  April  and  May,  1899. 

The  District  Attorney  still  continued  the  practice  of  put- 
ting upon  the  calendar  many  cases  which  he  was  not  ready  to 
try.  In  April,  when  from  this  cause  the  calendar  broke  down 
many  times  in  Part  IV,  the  matter  was  further  aggravated  by  his 
placing  upon  the  calendar  for  several  successive  days  so  many 
cases  of  defendants  who  were  dead  that  the  calendar  of  Part  IV 
became  known  as  "The  Dead  Men's  Calendar."  Said  the 
Court  at  the  close  of  the  call  of  the  calendar  upon  April  20:  — 

"  This  is  the  worst  state  of  affairs  I  have  ever  encount- 
"  ered ;  this  court  has  been  in  session  only  one  hour  when 
11  it  becomes  necessary  to  adjourn  it  when  hundreds  of 
"  prisoners  are  in  the  Tombs  awaiting  trial,  and  it  is  time 
11  something  was  done  in  the  matter  (1)." 

On  another  occasion  there  appeared  on  the  calendar  a  case 
which  had  been  dismissed  three  months  before  upon  the  recom- 
mendation of  an  assistant  District  Attorney  who  had  endorsed 
upon  the  papers  that  the  defendant  had  died  the  previous  year, 
that  he  had  personally  seen  the  remains  of  the  defendant  lying 
dead  ;  and  the  following  colloquy  occurred  (2)  :  — 

Stenographer's  minutes: — [1)  page  1:3-57;  (2)  page  1339  et  scq. 
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"The  Court:   (calling  the  calendar)  John  Malone? 
"Mr.    Dineen   (defendant's    counsel):    In  that   case   the 
defendant  is  dead. 

"  The  Court:  I  want  to  call  the  attention  of  the  District 
Attorney  to  this  case.  It  appeared  from  the  indictment, 
which  has  been  handed  to  me  by  the  Clerk,  that  on  the 
25th  day  of  January  last,  in  this  very  Part  of  the  Court, 
this  indictment  was  dismissed  upon  the  endorsement  upon 
the  papers  in  this  language  :  '  In  this  case  the  defendant 
'  died  in  July,  1808.  I  know  this  to  be  the  fact,  since  I 
'  personally  saw  the  remains  of  the  defendant  lying  dead, 
'  in  premises  in  the  City  of  New  York.  I  recommend 
'  that  the  indictment  be  dismissed.  January  25th,  1899. 
<  John  F.    Mclntyre,  Asst.  Dist.  Atty.'  " 

"  Mr.    Osborne:    I   don't  need  my  attention  called  to  it, 
"  If  the  man  is  dead  that  is  an  end  of  the  indictment. 

"  The  Court:    I  am  simply 


"  Mr.  Osborne:  But  I  am  entitled  to  an  opportunity  to 
"  answer  it. 

"  The  Court :    But  it  is  on  the  calendar  to-day. 

"  Mr.  Osborne:  There  is  no  calendar,  and  it  is  not  on 
"  the  calendar. 

"  The  Court:    I  beg  your  pardon. 

Mr.  Osborne :    I  beg  your  pardon ;    it  is  not 

"  The  Court:  Mr.  Osborne  will  please  be  seated.  The 
"  Law  Journal  of  to-day  publishes  a  calendar,  handed  to 
"  it,  as  I  am  informed,  through  the  District  Attorney's 
"  office.      The   Clerk  of  this  Part  has  before  him  a  requisi- 
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"  tion    from    the  District   Attorney's   office   asking  him  to 
"  have  in  Court  to-day  the  indictment  in  this  case. 

Mr.  Osborne:    Well,  what  harm  did  it  do? 

"The    Court:     (continuing    call    of    calendar)     Michael 
"  Bergen? 

li  Mr.  Osborne:     I   want   to  call  your  attention  again  to 
"the  fact— — 

"  The  Court:    I   am   calling   the  calendar,  Mr.  Osborne. 

"  Mr.  Osborne  :    I  beg  you  Honor's  pardon-,    you  are  not 
"  doing  so;    you  are  not  calling  the  calendar. 

"The   Court:    Please   be   seated,    Mr.    Osborne.      (The 
"  calling  of  the  calendar  is  then  proceeded  with.)" 

(The  Judge  in  that  case  was  Judge  Newburger). 

During  the  months  of  July  and  August  two  parts  of  the 
Court  of  General  Sessions  are  held  for  the  express  purpose  of 
trying  prison  cases.  Despite  this  opportunity,  there  were  dur- 
ing these  two  months  in  the  Tombs  awaiting  disposition  16  per- 
sons charged  with  homicide  (1).  Each  of  these  persons  was 
kept  in  prison  untried  until  the  criminal  Term  of  the  Supreme 
Court  in  October.  Attention  has  already  been  called  to  the 
fact  that  such  cases  are  among  the  simplest  to  try.  On  October 
26th,  these  16  cases  were^still  untried,  and  one  of  the  Parts  of 
the  Court  of  General  Sessions  during  the  month  of  October  has 
been  compelled  to  adjourn  for  lack  of  business  on  14  separate 
occasions  (2). 

Before  closing  this  branch  of  the  testimony,  I  desire  to  call 
attention  to  the  fact  that  the  extracts  from  the  testimony  which 
have  been  quoted   are   given   merely  as  sample  extracts.      The 

(1)  Schedule  I.  (2)  Respondent's  Exhibit  No.  60. 
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Commissioner  is  not  only  requested,  but  urged,  to  read  the  com- 
plete stenographer's  transcript  of  the  happenings  before  the 
courts  during  those  months,  April,  May  and  October,  which 
have  been  put  in  evidence.  Such  a  perusal  will  intensify  the 
conclusion  which  must  be  drawn,  that  the  District  Attorney  and 
his  staff  conducted  the  criminal  business  of  this  County,  so  far 
as  the  Courts  of  General  Sessions  was  concerned,  according  to 
their  own  notions  and  without  reference  to  the  dignity  of  the 
court  and  the  expediting  of  its  business  in  any  rational  way,  but 
simply  to  get  rid  of  cases.  Further,  that  the  calendar  practice 
of  the  District  Attornev's  office  showed  no  regard  whatever  for 
the  convenience  or  the  necessities  of  parties  or  counsel  or  of 
witnesses,  and  that  the  District  Attorney  deliberately  stuffed 
the  day  calendars  of  the  courts  with  cases  which  he  knew  the 
People  were  not  ready  to  try ;  that  there  was  a  great  parade  of 
activity,  and  there  was  a  very  small  amount  of  actual 
good  work  accomplished.  One  of  the  principal  things, 
principal  conclusions,  which  thrusts  itself  upon  one  in  going  with 
any  degree  of  care  through  the  evidence  indicated  under  this 
topic,  is  that  the  District  Attorney  and  the  District  Attorne)''s 
office  were  making  a  demonstration,  a  public  parade,  and  that  as 
to  actual  accomplishment  of  business,  it  was  doing  very  little  in 
the  public  interest.  And.  right  in  this  connection,  I  wish  to 
call  the  Commissioner's  attention  to  the  testimony  of  the  Dis- 
trict Attorney  and  of  his  staff  in  regard  to  the  office  routine  and 
the  regular  monthly  session,  where  there  was  a  review  of  the 
office  work,  where  there  were  opinions  exchanged  as  to  the  im- 
portance of  this  or  that  or  the  other  case.  There  was  put  in 
evidence  here — I  have  sent  for  it  four  times  and  cannot  get  it, 
I  hope  the  Commissioner  will  be  more  successful — a  batch  of 
reports  in  1899  of  the  various  members  of  the  District  Attorney's 
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staff  to  the  District  Attorney.  The  Commissioner  will  remem- 
ber that  it  has  been  testified  by  the  District  Attorney  himself 
and  by  others  that  these  reports  were  read  verbatim  et  liberatim 
at  these  sessions  which  it  has  been  testified  to  occupied  from  an 
hour  and  a  half  to  two  hours.  Apart  from  the  impossibility  of 
this  statement  being  true,  for  the  mass  of  reports  was  very,  very 
large  and  beyond  human  capacity  to  read  within  that  time,  and, 
assuming,  for  the  purpose  of  our  argument,  that  his  statement 
is  true,  I  invite  the  Commissioner  patiently  to  read  through  the 
reports  of  October,  1899,  which  are  offered  here  as  a  sample, 
and  to  put  down  on  paper  under  separate  heads  the  amount  and 
the  kind  of  useful  information  which,  as  head  of  that  office,  he 
would  derive  from  the  reading  of  those  reports.  I  think  he  can 
put  it  down  under  three  heads,  and  under  each  of  the  heads  he 
will  write  the  words  "  Nothing  found."  In  short,  from  1898, 
when  this  District  Attorney  took  office,  until  October  30,  1999, 
the  period  within  which  your  Honor's  rulings  confine  our  proof, 
a  summary  statement  of  the  District  Attorney's  work  and  meth- 
ods  may  be  made  by  this  short  sentence.  il  A  large  amount  of 
noise,  smallest  amount  possible  of  work  effectively  done  in  the 
public  interest." 

I  pass  next  to  the  topic, 

The  Distriet  Attorney  s  Nullification  of  the  Liqno^  Tax  Law. 

There  has  been  an  evident  misunderstanding  on  the  part  of 
the  respondent  and  of  his  representatives  here  as  to  the  attitude 
of  the  petitioners  towards  the  liquor  tax  law.  It  has  pleased  the 
respondent,  the  various  members  of  his  staff,  and  his  representa- 
tives here,  to  cast  ridicule  upon  that  law,  and  to  say  directly  and 
by  implication  that  the  law  was  absurd,  and  that  the  petitioners 
ought   to  know  better  than  to  expect  any  such  law  as  that  to  be 
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treated  with  respect,  and  that  if  they  do  not  know  better,  then 
it  is  because  they  are  necessarily  temperance  men  or  prohibi- 
tionists. 

Now,  the  point  of  view  of  the  petitioners  is  something 
entirely  different,  and  it  makes  no  difference  whether  this  law  is 
for  or  against  the  desires  of  prohibitionists,  for  or  against  the 
desires  of  temperance  men,  for  or  against  the  desires  of  liquor 
sellers.  The  legislature  of  this  State  has  enacted  a  public  statute 
and  decreed  its  enforcement.  The  District  Attorney  is  not  the 
Legislature.  He  is  not  elected  for  the  purpose  of  voicing  public 
sentiment.  His  private  opinions  as  to  the  policy  or  impolicy  of 
a  penal  statute  should  not  influence  his  conduct  as  a  public 
official.  As  counsel  for  the  People,  it  is  his  official  duty  to 
enforce  the  public  law  as  expressed  by  the  statutes  of  the  State. 
It  is  not  his  business  eithertomake  the  statutes  orto  override  them. 

The  District  Attorney  of  the  County  of  New  York  has 
shown  by  his  conduct  in  reference  to  the  liquor  tax  law  that  it 
has  been  and  is  his  deliberate  purpose  to  prevent  its  enforce- 
ment. Let  us  see.  During  the  first  18  months  of  his  term  849 
defendants  were  held  for  trial  at  Special  Sessions  for  violations 
of  the  liquor  tax  law.  In  every  instance  trial  by  that  Court  was 
prevented,  and  the  cases  were  removed.  What  was  the  result? 
Indictments  were  found  in  but  47  of  these  cases,  of  which  31 
were  tried,  resulting  in  27  acquittals  and  4  convictions.  Of  the 
remaining  16  cases,  7  defendants  absconded,  2  had  their  bail 
discharged,  3  pleaded  guilty,  there  was  1  indictment  dismissed, 
and  3  were  pending  on  June  14th,  1899.  Thus  the  District 
Attorney  has  shown  that  violations  of  the  liquor  tax  law  occur- 
ring since  January  1st,  1898,  can  be  committed  with  impunity  so 
far  as  his  office  is  concerned.  Not  one  in  twenty  such  violators 
will  even  be  indicted. 
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Now  that  has  been  his  policy  as  to  all  violations  of  the 
liquor  tax  law  occurring  since  he  came  into  office.  What  did  he 
do  with  regard  to  violations  that  occurred  before? 

Under  his  predecessors  indictments  were  found.  Under 
him,  almost  none.  He  had  these  indictments  found  under  his 
predecessors  to  dispose  of.  To  accomplish  this  purpose  and  to 
nullify  the  law,  the  District  Attorney  deliberately  adopted  the 
policy  of  putting  these  old  cases  on  in  large  batches.  He  and 
his  assistants  boasted  of  this  procedure.  There  were  practically 
no  convictions,  and  the  cases  by  scores  were  dismissed  by  the 
courts  for  lack  of  sufficient  preparation  for  their  trial  (1).  The  de- 
moralizing effects  of  this  course  upon  juries,  not  only  in  the 
liquor  tax  cases  themselves  but  in  other  cases  which  came  before 
them,  was  admitted  by  the  District  Attorney  (2).  The  percentage 
of  convictions  as  a  result  of  the  District  Attorney's  methods  was 
precisely  what  was  to  be  expected.  One  of  his  assistants  stated 
that  he  thought  he  had  one  conviction  out  of  a  batch  of  114 
cases  which  he  tried  (3).  The  difficulty  of  enforcing  this  law  by 
such  methods  was  pointed  out  to  him  by  judges  from  the  bench  (4), 
and  he  himself  testified  that  juries  in  his  experience  would  not  con- 
vict, even  if  furnished  with  clearest  evidence  (5) ;  yet  he  declined 
to  make  any  opposition  to  the  removal  of  these  cases  from  the 
very  tribunal  which  the  law  stated  (6)  should  have  exclusive  juris- 
diction of  them,  the  Court  of  Special  Sessions,  where  there  is  no 
jury.      He   testifies   that   it   was   his   deliberate   policy  to  try  no 

(1)  Testimony  of  Ass't  Dist.  Att'y  Osborne,  Stenographer's  minutes,  pages 
3671-80  ;  and  of  Ass't  Dist.  Att'y  Unger,  page  3977.  (2)  Direct  exam,  of 
Dist.  Att'y  Gardiner,  Sten.  min.,  pages  4245-6,  4736-9.  (3)  Testimony  of 
Ass't  Dist.  Att'y  Osborne,  Sten.  min.,  pages  3661-2.  (4)  Respondent's 
Exhibit  63,  pages  3875-7;  Respondent's  Exhibit  64,  page  3881.  (5)  Sten. 
min. ,  page  4709.  (6)  §  35,  Subdivision  A,  Liquor  Tax  Law,  Chap.  312, 
Laws   1897. 
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violators  of  the  liquor  tax  law  unless  they  were  first  indicted  by  the 
Grand  Jury  (1),  that  he  considers  the  provisions  of  that  law  too 
severe,  and  that  if  he  himself  sat  upon  the  bench  he  would  with- 
draw these  cases  from  the  consideration  of  the  Court  of  Special 
Sessions  (2).  He  has  left  no  possible  doubt  of  his  intention,  so  far 
as  it  lay  in  his  power,  to  use  his  official  position  as  public  prose- 
cutor to  nullify  a  public  statute.  Under  the  administration  of 
this  District  Attorney,  Chapter  112  of  the  laws  of  1896  with  its 
subsequent  amendments  has  so  far  as  its  enforcement  is  con- 
cerned been  repealed  in  the  County  of  New  York. 

The  explanation  he  has  made  for  following  a  different 
course  with  liquor  tax  indictments  from  the  one  which  he  pur- 
sued the  first  15  months  of  his  administration  with  other  indict- 
ments which  were  pending  when  he  entered  upon  his  office, 
reveals  one  phase  of  his  character. 

In  by  far  the  larger  proportion  of  the  other  indictments 
pending  when  he  took  office  he  adopted  the  policy  of  either 
securing  dismissals  or  discharging  the  bail.  The  liquor  tax 
indictments  he  brought  to  trial,  even  when  he  knew  that  through 
lapse  of  time  and  failure  of  memory  or  disappearance  of  wit- 
nesses the  trial  would  be  a  farce  (3).  The  liquor  tax  law  provides 
that  the  District  Attorney  should  prosecute  those  cases,  and 
further  that  any  officer  who  should  neglect  or  refuse  to  perform 
his  duty  under  the  provisions  of  the  act  should  be  liable  to  a 
penalty  of  $500  for  each  and  every  offense,  and  if  such  officer 
be  a  Countv  Treasurer  or  District  Attornev  he  should  be  removed 
from  office  by  the  Governor  after  hearing  and  determination 
thereof  and  decision  that  such  neglect  or  refusal  has  occurred. 
Any   citizen   might   prefer  charges  to   the  Governor.     The  Dis- 

Stenographer's   minutes:— (1)    page  4895;      (2)    pages  4705-10,  4230,  4286-7, 
4247;   (3)  pages  4716-17,  4735-6. 
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trict  Attorney  admits  that  this  was  the  reason  of  his  policy  (1),  and 
the  same  reason  was  given  in  open  court  (2)  by  the  representative 
of  his  office  after  the  proceedings  upon  the  trial  developed  the 
fact  that  there  was  no  evidence  to  support  the  indictment,  and 
the  court  asked  why  the  case  was  moved  at  all. 

One  is  tempted  to  make  some  comment;  but  I  think  that 
in  this  instance,  as  in  so  many  others,  the  facts  carry  their  own 
commentary. 

This  conscious,  deliberate  and  persistent  nullification  of  a 
public  statute  constitutes  a  most  grave  abuse  of  the  District 
Attorney's  official  power.  The  Legislature,  not  the  District 
Attorney,  is  selected  by  the  people  to  make  and  to  repeal  statutes. 

I  have  selected  only  a  few  of  those  specific  cases  regarding 
which  so  great  an  amount  of  testimony  has  been  given  before 
you  of  the  District  Attorney's  conduct  and  that  of  various  mem- 
bers of  his  staff.  Lack  of  time  requires  that  I  should  not  take 
up  the  attention  of  the  Commissioner  in  detailing  facts  which 
can  be  easily  ascertained  by  the  reading  of  the  records.  In 
referring  to  these  cases,  I  do  not  mean  to  be  understood  as 
implying  that  the  Commissioner  should  not  himself  examine 
them.      But  upon  a  few  I  desire  to  make  special  comment. 

1  pass  then  to  the  consideration  of 

The  conduct  of  the  District  Attorney  in  the  following  Specific 
Cases  ; — 

First,  a  word  or  two  in  regard  to  the  recommendations  by 
the  District  Attorney  for  discharge  of  bail  or  dismissal  of  indict- 
ments. They  are  always  regular  upon  their  face,  and  the  actual 
facts  are  difficult  of  discovery.  The  very  large  proportion,  how- 
ever, of  indictments  which  were  "disposed  of  during  his 
administration    by   dismissal   or  discharge   of   bail  destroys  any 

Stenographer's  minutes: — (1)  pages  4721-27  ;     (2)   pages  3631-87. 
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presumption  that  his  recommendation  in  any  particular  case  was 
well  founded  in  fact ;  and  in  a  number  of  instances  the  testimony 
given  in  this  proceeding  proves  that  it  was  most  improvidently 
made. 


People  v.  Greenberg. 

The  complainant  was  riding  on  a  crowded  car  on  Grand 
street.  A  lady,  in  getting  out,  jostled  against  the  defendant, 
whom  the  complainant  had  never  seen  before.  The  defendant 
thereupon  hit  the  complainant  in  the  face,  cutting  him  from  his 
eye  to  his  lip.  The  defendant  was  arrested  on  the  spot,  held 
by  the  committing  magistrate  for  the  grand  jury,  indicted,  and 
held  for  trial  for  assault  in  the  third  degree.  Seven  times  the 
complainant,  who  was  the  only  witness  for  the  people,  was  sum- 
moned to  court  as  a  witness,  and  each  time  the  case  was  adjourned. 
The  complainant  told  the  Assistant  in  charge  that  if  the  case 
was  not  tried  he  would  appeal  to  one  of  the  Judges.  On  one  of 
these  occasions  he  was  told  that  the  case  could  not  go  on  because 
Martin  Engel — that  is  a  very  well  known  name  in  this  city — ■ 
the  defendant's  bondsman,  had  reported  that  the  defendant  was 
sick.  The  complainant  a  moment  before  had  seen  the  defendant 
in  the  corridor  adjoining  the  court  room.  The  case  nevertheless 
went  over,  and  was  called  again.  This  time  the  defendant  failed 
to  appear,  and  his  bail  was  forfeited.  Subsequently,  the  for- 
feiture was  remitted ;  and  subsequently  to  that  the  District 
Attorney  recommended  that  the  indictment  be  dismissed  on  the 
ground  that  the  "  alleged  assault,  if  any,  was  due  to  a  political 
quarrel"  (1). 

(1  )   Stenographer's  minutes,  pages  517-38. 
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Now,  in  the  case  of  the 

People  v.    William  Walsh, 

the  complainant,  a  traveling  salesman,  was  robbed  of  his  diamond 
scarf  pin.  Fie  and  the  detective  caught  the  defendant  with  the 
pin  in  his  hand.  The  complainant  never  received  any  notice  of 
the  trial.  His  address  was  known  to  be  150  West  125th  Street. 
One  of  the  District  Attorney's  County  detectives  was  sent  to 
150  West  25th  Street,  and  upon  his  failure  to  find  the  com- 
plainant at  that  address  the  District  Attorney  recommended  and 
secured  discharge  of  the  defendant  (1). 

In  the  case  of 

People  v,  Isaac  C apian  and  Isaac  Gorzuitrj, 

a  wholesale  concern  sold  goods  to  the  defendants  upon  state- 
ments in  writing  made  to  them  which  proved  to  be  false.  The 
complainant  was  summoned  to  court  eight  or  nine  times,  and 
brought  his  witnesses — ten  or  twelve — each  time ;  but  the  case 
was  adjourned  and  adjourned,  until  the  complainant  became 
tired  out.  A  number  of  merchants  had  been  swindled  by  the 
defendants  and  the  purpose  of  this  case  was  to  make  an  example 
of  them.  Finally,  the  bail  was  discharged  on  the  recommen- 
dation of  the  District  Attorney  that  "a  conviction  could  not  be 
had"  (2). 

In  the  case  of 

People  v.    William  E.  Forrest. 

a  firm  of  lawyers  complained  to  the  District  Attorney  on  behalf 
of  several  clients  against  a  swindler,  who  had  gotten  away  with 
some  8100,000.      They  placed  in    the  District  Attorney's  hands 

Stenographer's  minutes:— (1)  pages  15,   16,  20,  860-4,  871-9,  1026,3713;     (2) 
pages  665-72,  774-7,  802-17. 
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sufficient  evidence  to  secure  several  indictments.  For  the  pur- 
pose of  extraditing  the  defendant  from  California,  one  case  was 
selected.  Afterwards,  the  District  Attorney  recommended  the 
dismissal  of  the  indictment,  without  notice  to  the  complainant's 
lawyers,  and  failed  to  take  any  steps  whatever  in  the  remaining 
cases  (1). 

When  we  take  into  consideration  the  "  unprecedented  con- 
dition of  forwardness"  in  the  matter  of  dismissing  indictments 
and  discharging  bail,  the  difficulty  with  which  any  outsider  can 
by  any  possibility  discover  the  real  facts,  if  we  find  a  few  such 
cases  as  these,  they  serve  to  illuminate  in  part  the  general 
process  by  which  the  District  Attorney  got  rid  of  this  im- 
mense mass  of  indictments.  It  is  extremely  easy  for  a 
District  Attorney  to  recommend  that  the  indictments  be  dis- 
missed or  bail  discharged  on  statements  which  he  can  easily 
make  but  which  are  difficult  to  verify.  Such  a  recommendation 
is  a  judicial  act.  Such  a  recommendation  should  only  be  made 
in  the  public  interest.  It  is  inconceivable,  it  is  simply  incom- 
prehensible, that  during  this  short  period  of  time  such  an  en- 
ormous number  of  indictments  should  be  dismissed  by  a  District 
Attorney  who  was  competent,  who  was  honest,  who  was  sincere. 

But  let  us  take  four  or  five  other  specific  cases  as  to  which 
we  have  very  full  record  evidence  of  the  facts  as  to  which  there 
can  be  no  dispute.  I  shall  refer  only  to  evidence  which  is  mat- 
ter of  public  record. 

I  now  take  up  the  case  of  the 

People  vs.  Irumbull  W.  Cleavland. 
This  case  is  important  from  several  points  of  view. 
The    defendant,  a    reputable    physician,   was    arrested  and 
taken  before  a  committing  magistrate  just  before  the  adjourn- 

(1)  Stenographer's  minutes,  pages  880-911,  3776. 
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ment  of  court  on  Saturday.  He  had  no  counsel;  and  in  the  con- 
fusion of  the  closing  hour,  the  magistrate  misunderstood  the  de- 
fendant, and  entered  him  as  having  waived  examination  and  held 
him  in  bail  to  answer. 

Anyone  at  all  familiar  with  the  proceedings  of  a  Magis- 
trate's Court  on  Saturday  morning  does  not  need  to  have  any 
statement  of  the  facts  before  him.  He  knows  just  how  these 
things  happen.  The  proceedings  are  hurried,  the  prisoner  is 
confused,  there  is  a  great  crowd,  a  great  clamor,  and  in  some 
cases  injustice  is  done.  This  man  was  not  running  away — he 
never  did  run  away. 

The  charge  was  manslaughter.  He  was  committed  to  jail. 
During  that  evening  he  was  released  on  bail,  and  on  Sunday 
morning  application  was  made  that  the  examination  be  re- 
opened. The  magistrate  admitted  his  mistake,  re-opened  the 
examination  and  took  a  new  bond.  Repeated  efforts  were 
made  both  by  the  magistrate  himself  and  by  counsel  for  the  de- 
fendant to  induce  the  District  Attorney  to  give  the  defendant 
an  opportunity  for  a  thorough  examination  and  to  confront  his 
accusers.  The  District  Attorney  refused,  and  procured  an  in- 
dictment of  the  defendant.  The  defendant  had  attended  an 
infant  and  was  charged  by  the  mother  with  having  given  it  an 
overdose  of  resorcin.  The  infant  had  been  dead  about  a  year 
when  the  charge  was  made.      Note  the  dates. 

Upon  the  finding  of  the  indictment,  a  motion  was  immedi- 
ately made  to  set  it  aside  upon  the  ground  that  the  indictment 
itself  showed  that  neither  the  person  who  took  the  prescription 
to  the  druggist  nor  the  druggist  who  filled  the  prescription  had 
been  called  as  witnesses.  It  was  apparent  that  they  were  es- 
sential and  material  witnesses.  The  District  Attorney,  while 
this  motion  was  pending,  procured  a  new  indictment  based  upon 
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the  testimony  of  these  two  witnesses,  and  abandoned  the  first  in- 
dictment, thus  admitting  that  his  first  indictment  was  based  on 
insufficient  evidence.  This  time  he  based  his  indictment  upon 
the  testimony  of  these  two  witnesses  only.  This  shows  incom- 
petency and  recklessness.  The  judge  then  granted  a  motion  to 
inspect  the  minutes  of  the  Grand  Jury  upon  which  the  second 
indictment  was  found,  and  upon  inspecting  them  dismissed  the 
second  indictment  saying,  "  That  the  testimony  taken  in  the 
present  case  was  absolutely  insufficient,  needs  no  argument." 
These  events  happened  in  March  and  April,  1898.  From  that 
time  for  a  year  the  District  Attorney  persistently  refused  to  take 
the  complaint  before  a  committing  magistrate,  where  the  defend- 
ant could  confront  his  accusers,  and  made  repeated  efforts  to  se- 
cure the  permission  of  the  court  to  present  the  case  again  to  the 
Grand  Jury.  He  made  this  case  a  marked  exception  to  the  rule 
wrhich  at  the  beginning  of  his  term  he  says  he  had  instituted  in 
the  interest  of  justice  and  fair  play  not  to  take  complaints  to  the 
Grand  Jury  which  were  not  sent  there  by  the  committing  magis- 
trates. Finally  in  1899,  a  year  after  the  indictments  had  been 
dismissed  and  two  years  after  the  infant's  death,  application  for 
leave  to  re-submit  the  complaint  to  the  Grand  Jury  came  before 
Judge  McMahon,  the  Judge  who  had  dismissed  the  second  in- 
dictment. He  promptly  denied  the  motion  calling  attention 
briefly  in  his  opinion  to  the  facts  outlined  above  and  which  are 
set  forth  in  detail  in  Petitioners'  Exhibit  42  K  (1),  and   saying:  — 

"  I  have  carefully  considered  all  the  papers  in  the  case, 
"  especially  those  documents  which  purport  to  be  evidence 
"  touching   the  offense  charged.      The  two  previous  indict- 

(1)  Stenographer's   minutes,  page   2187 
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11  ments    found  by  the   Grand   Jury  were   found   without  a 
11  preliminary  examination  before  a  committing  magistrate." 

He  told  the  District  Attorney  that  if  he  thought  the  prose- 
cution should  be  continued,  he  should  go  before  a  committing 
magistrate.  In  June,  the  complainant's  evidence  was  presented 
to  a  committing  magistrate,  who  dismissed  the  complaint  upon 
that  evidence;    the  defendant  was  not  required  to  offer  any. 

In  the  Cleaveland  case  the  District  Attorney  made  not  only  a 
marked  exhibition  of  his  professional  incompetence,  but  displayed 
his  entire  willingness  to  pursue  a  man  afterwards  proved  to  be 
innocent  for  more  than  a  year,  without  giving  the  accused  an  op- 
portunity to  confront  his  accuser,  until  irreparable  damage  had 
been  done  to  his  business  and  reputation  (1). 

Now,  let  us  consider  briefly  the  case  of 

People  vs.  Butler  and  Holt . 

On  March  28th,  1899,  without  any  preliminary  examina- 
tion before  a  magistrate,  the  editor  and  the  proprietors  of  The 
Educational  Review  were  indicted  for  criminal  libel  for  the  pub- 
lication of  an  article  in  the  February  number  of  that  Review, 
entitled  "Tammany  in  the  Saddle."  An  inspection  upon  de-  ■ 
fendant's  motion  of  the  Grand  Jury  minutes  disclosed  that  the 
District  Attorney  had  failed  to  prove  the  publication  of  the 
article  within  the  County  of  New  York,  and  many  other  de- 
fects in  the  testimony.  It  was  like  the  failure  of  the  first 
Cleaveland  indictment  to  prove  the  putting  up  of  the  prescrip- 
tion, and  as  in  that  case  by  Judge  McMahon,  so  in  this  case 
by  Judge  Cowing,  the  District  Attorney's  disregard  or  ignor- 
ance    of    an     elementary     principle    of    evidence    was    deemed 

(1)  Petitioners'  Exhibits  42,  42  M.  Stenographer's  minutes,  pages  2110-2291. 
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sufficient  to  set  aside  the  indictment  without  considering  other 
grounds  stated  by  defendant's  counsel.  That  there  were  many- 
other  grounds  will  be  plain  to  anyone  who  reads  the  Grand 
Jury  minutes  of  the  testimony  in  this  case. 

Beth  in  the  District  Attorney's  answer  to  these  charges,  and 
still  more  at  length  in  his  testimony  before  the  Commissioner, 
he  has  stated  that  he  laid  this  complaint  before  the  Grand  Jury 
in  the  first  instance  and  procured  this  indictment  upon  the 
urgent  personal  request  of  a  school  commissioner  who  felt  per- 
sonally aggrieved  by  the  article ;  and  he  has  explained  that  he 
took  no  further  action  after  the  indictment  was  set  aside,  because 
this  Commissioner  stated  to  him  that  he  felt  sufficiently  vindi- 
cated by  the  publicity  which  the  fact  of  the  indictment  had 
secured.  Such  conduct  was  a  positive  abuse  of  his  official 
power  by  the  District  Attorney.  Libels  are  not  criminal  be- 
cause they  hurt  the  feelings  of  a  school  commissioner;  and 
criminal  libels  are  an  offense  against  the  People  of  the  State, 
and  are  not  to  be  abandoned  simply  because  a  school  commis- 
sioner feels  that  he  has  been  vindicated  sufficiently  by  subject- 
ing their  authors  to  arrest  and  indictment. 

Suppose  Jacob  H.  Schiff  complains  of  a  published  article 
by  Mr.  J.  Pierpont  Morgan,  and  the  indictment  of  Mr.  Morgan 
is  obtained.  He  is  arrested  and  haled  to  Court.  The  indict- 
ment is  dismissed.  But  it  is  a  criminal  libel,  and  so  says  the 
District  Attorney.  Mr.  Schiff  says,  "Well,  I  am  satisfied;  Mor- 
gan is  punished  enough,"  and  the  District  Attorney  says, 
"Well,  we'll  abandon  the  case."  That  is  the  defence  of  the 
District  Attorney  in  abandoning  the  case  of  the  People  against 
Butler  and   Holt. 

At  the  time  the  indictment  was  procured  the  District  At- 
torney announced  to  the  reporters  of  the  public  press,  referring 
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to  the  article  in  question,  that  these  criticisms  of  officials  must 
stop,  thus  giving  notice  to  all  citizens  of  New  York  County 
that  during  the  administration  of  this  District  Attorney  any 
open  criticism  of  public  officials  could  only  be  made  at  the  risk 
of  arrest  and   indictment  (1). 

I  shall  now  take  up  the  case  of 

The  People  vs.  Henderson. 

In  June,  1899,  during  a  session  of  the  Assembly  Commit- 
tee then  investigating  into  certain  matters  connected  with  the 
government  of  New  York  City,  one  Henderson  was  arrested  for 
creating  a  disturbance  and  taken  before  a  magistrate,  charged 
with  disorderly  conduct  in  a  public  place.  Note  the  charge. 
It  was  simply  "disorderly  conduct  in  a  public  place."  The  fact 
that  it  took  place  before  this  Committee  had  nothing  to  do  with 
the  merits  or  demerits  of  the  charge.  It  might  have  been  in 
the  street  or  in  a  music  hall.  The  magistrate  found  him  guilty 
and  imposed  a  fine  of  85.  The  defendant  appealed  to  the  Court 
of  General  Sessions.  The  District  Attorney  requested  John  Proc- 
tor Clarke,  one  of  the  counsel  for  the  Assembly  Investigating 
Committee,  to  appear  for  the  People  on  this  appeal.  When 
the  appeal  came  on  to  be  heard,  Judge  Newburger  was  sitting 
and  the  District  Attorney  introduced  Mr.  Clarke  to  the  Court 
as  counsel  for  the  People.  The  appeal  was  fully  argued  on  the 
People's  side  by  Mr.  Clarke  and  defendant's  counsel  was  heard 
at  length  in  opposition.  At  the  close  of  their  argument  the 
District  Attorney  arose  and  made  an  elaborate  oral  argument  in 
opposition  to   the    contention   of  the    People   and  in  support  of 

(1)    Stenographer's    minutes,    pages   2016-9,  4189-94;  Petitioners'  Exhibit  39, 
Sten.  Min. ,  pages  2097-2108;  Orig.  Ans.,  page  7;  Amen.  Ans.  p.  6. 
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the  defendant's  position,  and  filed  with  the  Court  a  written 
brief  in  which  he  asked  for  the  reversal  of  the  judgment  of  the 
magistrate  on  the  facts  and  on  the  law,  and  also  submitted  a 
copy  of  a  brief  of  more  than  11,500  words,  in  which  he  stated 
that  it  had  been  his  duty  for  upwards  of  a  quarter  of  a  century 
to  argue  constitutional  questions  or  to  instruct  in  constitutional 
law,  and  argued  that  a  Legislative  Committee  had  no  authority 
to  sit  after  the  adjournment  of  the  Legislature.  Judge  New- 
burger  affirmed  the  decision  of  the  magistrate.  Now,  the  de- 
fendant was  accused  of  disorderly  conduct  in  a  public  place. 
The  long  argument  of  the  District  Attorney  as  to  the  right  of  a 
Legislative  Committee  to  sit  after  the  adjournment  of  the  Legis- 
lature had  no  relevance  to  the  offense  charged.  Mr.  Hender- 
son was  charged  and  convicted  of  a  breach  of  the  peace.  No 
one  but  the  District  Attorney  or  some  one  authorized  by  him 
could  represent  the  People's  side  on  the  appeal  from  the  con- 
viction and  it  was  a  gross  breach  of  his  official  duty  to  the  Peo- 
ple of  the  County  to  become  the  self-appointed  counsel  for  the 
defendant  against  the  People(l). 

This  was  not  the  first  time  when  the  District  Attorney  had 
publicly  defied  the  Assembly  Investigating  Committee,  and  dis- 
regarded the  proprieties  of  his  own  position.  In  November, 
1899,  when  subpoenaed  before  that  Committee,  he  publicly  re- 
fused to  obey  the  subpoena  and  sent  a  letter  of  11  pages,  in  the 
course  of  which  he  informed  them  that  it  was  his  duty  to  state 
that  they  were  "absolutely  without  authority  to  swear  a  witness 
or  to  examine  one,"  and  entered  upon  a  heated  political-legal 
statement,  in  which  he  aspersed  the  motives  of  the  Committee, 
defied  their  power,  and  declared  that  the  Assembly  in  appoint- 
ing them  undertook  to  put  a  premium   on  the  crime  of  perjury, 

(1)  Stenographer's  minutes,  pages  4750-57,  4826-38. 
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closing  his  letter  by  calling  their  attention  to  a  fact  which  he 
claimed  they  well  knew,  that  in  22  months  he  had  disposed  of 
17,515  indictments,  "a  record  never  equalled  in  the  history  of 
the  District  Attorney's  office."  This  was  the  letter  of  the  Dis- 
trict Attorney  whose  duty  it  was  to  enforce  if  possible  sub- 
poenas of  Legislative  Committees  (1). 

Now,  let  us  consider  the 

Matter  of  Stewart  and  Okie. 

At  the  election  in  the  fall  of  1807,  the  Election  Inspectors 
in  8  election  districts  of  the  19th  Assembly  District  filed  returns 
of  the  vote  which  were  contradicted  by  the  official  tally  sheets 
filed  at  the  same  time  by  the  same  inspectors.  The  discrepan- 
cies were  very  large.  In  one  district  the  tally  sheet  showed  a 
hundred  votes  where  the  returns  reported  only  twelve ;  in  an- 
other, the  tally  sheet  reported  eighty-five  where  the  returns 
showed  only  thirty.  The  returns  elected  the  Democratic  candi- 
dates for  an  Assemblyman  and  Alderman ;  the  tally  sheets 
elected  the  opposition  candidates.  Mandamus  proceedings  were 
instituted  to  compel  the  inspectors  to  make  their  returns  corre- 
spond with  the  tally  sheets.  Asa  Bird  Gardiner,  then  District 
Attorney  Elect,  appeared  for  the  inspectors  and  argued  that  the 
Election  Law  did  not  require  the  inspectors  to  make  their  re- 
turns correspond  with  the  tally  sheets.  This  was  a  technical 
question  of  law.  There  was,  however,  no  dispute  as  to  the 
facts.  The  Special  Term  held  that  the  Election  Law  was  de- 
fective in  not  requiring  inspectors  to  make  their  returns  corre- 
spond with  the  tally  sheets  and  commented  upon  the  "very 
extraordinary   circumstance   that   there   should  be   such  discrep- 

(1)  Petitioners'  Exhibit  59,  page  4821. 
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ancies  between  the  tally  sheets  and  the  statements  of  the  inspect- 
ors," adding  that  the  inspectors  would  have  great  difficulty  in 
explaining  them.  In  December,  1897,  an  appeal  from  this 
decision  was  argued  in  the  Appellate  Division,  Mr.  Gardiner 
still  representing  the  election  inspectors.  The  Appellate  Divi- 
sion reversed  the  court  below,  and  held  that  it  was  the  manifest 
duty  of  the  inspectors  under  the  law  to  take  the  figures  in  their 
returns  from  the  official  tally  sheets.  The  inspectors  then  ap- 
pealed to  the  Court  of  Appeals  and  on  Feb.  25th,  1898,  Mr. 
Gardiner,  then  District  Attorney,  represented  the  inspectors  on 
the  appeal.  The  Court  of  Appeals  unanimously  affirmed  the 
Appellate  Division.  Mr.  Gardiner  explained  his  conduct  as 
District  Attorney  elect  and  as  District  Attorney  in  representing 
violators  of  the  Election  Law  that  the  violation  was  purely 
technical ;  but  the  grave  impropriety  of  such  an  attitude  by  a 
District  Attorney  toward  a  lawr  the  faithful  and  exact  enforce- 
ment of  which  lies  at  the  very  foundation  of  representative  gov- 
ernment, is  apparent  (1). 

A  word  or  two  now  as  to  the  case  of  the 

People  vs  Molineux, 

{First  Indictment . ) 

In  December,  189S,  Mrs.  Adams  died  in  New  York  under 
circumstances  which  indicated  that  she  was  poisoned.  The 
District  Attorney  at  once  interested  himself  in  the  case  and  de- 
voted his  own  time  and  that  of  several  members  of  his  staff  to 
ascertaining  and  bringing  to  justice  the  perpetrator  of  the  crime. 
He  secured  also  at  large  expense  expert  assistance  outside  of  his 

(1)  Stenographer's  minutes,  pages  2487-92,  24  App.  Div.,  201,  155  N.  Y.,  545, 
Remittitur  from  the  Ct.  of  Ap.,  dated  April  21,  1896,  at  page  2054,  et  seq. 
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office  force.  In  February,  1899,  a  Coroner's  inquest  was  held, 
and  the  District  Attorney  attended  in  person  to  conduct  the 
examination  of  the  witnesses.  At  the  close  of  the  inquest, 
Roland  B.  Molineux,  who  had  been  subpoenaed  and  examined 
as  a  witness  before  the  Coroner,  was  committed  to  the  City 
Prison  without  bail  for  examination,  on  the  charge  of  murder- 
ing Mrs.  Adams.  The  Coroner,  under  the  Code  of  Criminal 
Procedure,  became  a  committing  magistrate,  and  Molineux  was 
entitled  to  an  examination  where  he  could  confront  his  ac- 
cusers and  cross-examine  them  and  their  witnesses.  Wed- 
nesday, March  1st,  at  11  A.  M.,  was  set  by  the  Coroner 
for  such  an  examination.  Molineux  appeared,  and  waited  until 
about  one  o'clock  for  the  District  Attorney.  At  that  hour  an 
Assistant  District  Attorney  appeared,  and  at  his  request  the 
Coroner  adjourned  the  examination  until  the  following  Friday. 
Meanwhile,  and  at  the  very  time  on  March  1st  that  Molineux 
was  waiting  before  the  Coroner  to  confront  his  accusers,  the 
District  Attorney  had  gone  before  the  Grand  Jury  and  procured 
an  indictment  against  Molineux  for  murder,  thus  depriving  him 
of  any  opportunity  for  an  examination.  L'pon  application  of 
Molineux' s  counsel,  this  indictment  was  set  aside  (27  Misc.  Rep. 
79)  as  found  upon  insufficient  evidence. 

Identification  of  the  poisoner  mainly  depended,  in  the  Dis- 
trict Attorney's  opinion,  upon  ascertaining  who  wrote  the  ad- 
dress upon  the  package  containing  the  poison.  During  the 
progress  of  the  Coroner's  inquest,  the  District  Attorney,  in 
order  to  throw  Molineux  off  his  guard,  deliberately  cast  suspi- 
cion upon  a  man  who  the  District  Attorney  believed  to  be  inno- 
cent and  entrapped  Molineux  into  giving  all  the  specimens  of 
handwriting  that  the  District  Attorney  desired.  At  the  close 
of  the  testimony,  the  District  Attorney  boasted — boasted  pub- 
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licly — of  having  done  this,  and  made  a  speech  of  self-laudation 
upon  his  conduct. 

It  was,  however,  wholly  unworthy  conduct,  repugnant  to 
every  instinct  of  fair  play  and  contrary  to  the  most  cherished 
traditions  of  Anglo  Saxon  justice.  It  was  an  intentional  prosti- 
tution  of  the  great  powers  of  the  District  Attorney's  office  (1). 

Now,  except  the  figures  and  statistics  furnished  by  the  Dis- 
trict Attorney  himself,  all  the  facts  thus  far  recited  occurred 
before  October  30th,  1809,  when  the  charges  were  signed. 
Under  the  rulings  of  the  Commissioner,  the  petitioners  were  not 
permitted  to  give  evidence  of  any  occurrences  subsequent  to 
that  date,  except  in  respect  to  certain  events  which  occurred  in 
March,  1900.      It  is  to  these  that  we  now  turn  our  attention. 

The  Commissioner :  Is  all  the  evidence  that  he  claimed 
to  have  obtained,  so  far  as  he  claimed  he  did  obtain  it,  speci- 
mens of  Molineux's  handwriting? 

Mr.  Untermyer:   Yes,  he  had  the  specimens. 

The  Commissioner:  Was  there  anything  else  that  you 
understand  he  got  in  that  way  except  the  specimens  of  Molineux's 
handwriting? 

Mr.  Deming:  I  find  the  District  Attorney  stating  that  he 
pursued  a  course  reprehensible  according  to  every  tradition, 
according  to  every  instinct  of  justice,  boasting  that  he  secured 
all  the  specimens  of  handwriting  he  wanted,  and  inducing  this 
man  to  testify  under  the  supposition  that  he  was  not  a  suspected 
person. 

The  Commissioner :  What  I  asked  was  whether  you  under- 
stood he  obtained  any  other  testimony  in  that  way  except  the 
specimens  of  his  handwriting? 

(1)  Exhibits  43a  to  43c.     Stenographer's  minutes,  pages  4207   4513-84. 
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Mr.  Deming:  I  have  not  examined  all  the  other  testimony 
he  got.  He  says  that  is  the  way  he  secured  the  testimony.  He 
might  have  secured  more.  It  is  a  matter  of  record  that  that 
evidence  was  obtained,  and  it  is  a  matter  of  record  that  it  was 
obtained  in  that  way.  It  is  not  a  question  whether  he  only  pro- 
cured specimens  of  handwriting;  it  is  a  question  of  a  District 
Attorney  prostituting  the  powers  of  his  office  by  trapping  an 
accused  man  into  giving  evidence  against  himself.  That  is  the 
question. 

If  the  District  Attorney  is  capable  of  doing  that  and  ca- 
pable of  boasting  of  it  publicly,  his  moral  standard  is  too  low  for 
him  to  be  publicly  useful  with  safety  to  the  people. 

The  sketch  and  summary  of  the  District  Attorney's  con- 
duct, brief  as  it  is,  that  we  have  thus  far  given,  enable  us  to 
form  a  fairly  accurate  estimate  of  the  man's  character  and  what 
under  a  given  state  of  circumstances  he  would  probably  do.  If 
the  occasion  should  arise  that  a  man  of  high  order  of  integrity, 
in  a  persistent  and  intelligent  pursuit  of  the  public  good,  having 
a  clear,  high  conception  of  the  responsibilities  and  the  duties  of 
his  office,  was  needed,  say,  to  fasten  upon  the  Police  Officials  of 
this  City  the  responsibility  for  a  notorious  condition  of  affairs, 
involving  numerous  and  continuous  violations  of  law,  we 
can  now  fairly  imagine  the  manner  in  which  the  present  District 
Attorney  would  play  his  part.  Every  once  in  a  while,  it  hap- 
pens in  the  history  of  New  York  that  a  real  public  emergency 
arises,  there  is  a  popular  uprising  and  revolt  against  an  existing 
situation.  Now,  Mr.  Commissioner,  if  you  will  follow  me,  as  I 
hope  you  have  thus  far  in  this  address,  you  will  not  be  at  all  sur- 
prised at  the  exhibition  of  character  that  we  shall  find  on  the  part 
of  this  District  Attorney  in  March ;  and  I  shall  ask  you  to 
be  good  enough  to  imagine  that  the    occurrences  I   am  about 
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to  relate  did  not  happen  in  New  York  City,  but  did  happen 
in  Buffalo.  I  shall  ask  you  to  put  yourself  in  the  position 
of  a  citizen  of  Buffalo,  who  became  aware  of  this  series 
of  events  occurring  in  his  own  city  under  the  administration  of 
his  District  Attorney.  I  have  not  found  it  necessary  even  to 
look  at  the  presentment  of  the  March  Grand  Jury  and  I  have 
not  looked  at  it  since  the  last  session;  I  have  simply  examined 
with  care  the  actual  testimony  taken  before  the  March  Grand 
Jury,  which  now  is  a  matter  of  public  record,  part  of  the  record 
of  the  Court  of  General  Sessions,  and  the  testimony  of  the  Dis- 
trict Attorney  himself  and  of  other  witnesses  ^aken  before  the 
Commissioner;  and  in  what  I  have  to  say  I  desire  to  be  dis- 
tinctly understood  that  no  statement  of  fact  is  taken,  in  whole, 
or  in  any  part,  or  in  the  slightest  degree,  from  any  statement 
whatever  in  the  presentment  of  the  March  Grand  Jury;  I  dis- 
regard the  opinion  of  those  23  gentlemen,  grave  as  that  would 
appear  to  be,  for  your  Honor's  consideration  in  determining 
with  regard  to  the  fitness  of  this  man  for  his  office,  and  I  shall 
base  what  I  am  about  to  say  upon  the  testimony,  not  upon  their 
opinion.  The  testimony  that  was  taken  de  bene  esse  of  Mr. 
Putnam  is  not  referred  to  at  all,  for  I  have  not  read  it. 

Mr.  Untermyer:    It  is  a  part  of  this  record  here. 

Mr.  Commissioner:    It  is  in  the  record. 

Mr.  Untermyer:    We  suppose  it  is  a  part  of  this  record. 

Mr.  Deming:   And  you  are  welcome   to    it,  you  are  wel- 
come to  have  it.      You  wanted  to  put  it  in  and  you  have  it. 

The  conduct  of  the  District  Attorney  in  Ids  relations  with  the 
Grand  Jury  and  the  Court  and  as  to  the  investigations  under  his 
official  charge  in  March,  1900,  as  disclosed  by  the  minutes  of  the 
Grand  Jury  for  March,  1900,  made  public  as  a  part  of  the  records 
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of  the  Court  of  General  Sessions  by  order  of  that  Court,  together 
with  the  testimony  of  the  District  Attorney  himself,  and  of  other 
witnesses  taken  in  this  proceeding. 

Places  of  vice  in  great  numbers  were  openly  and  notoriously 
violating  the  law  in  the  City  of  New  York.  Access  to  these 
places  were  easily  had  and  proof  of  their  violation  of  law  easily 
obtainable.  Their  continued  existence  and  open  and  notorious 
violation  of  law  were  impossible  without  the  knowledge  of  the 
Police  Department.  So  flagrant  was  this  condition  of  affairs  that 
on  March  9th,  1900,  three  newspapers,  the  New  York 
Herald,  New  York  Times  and  New  York  World  simul- 
taneously began  the  conspicuous  publication  of  articles  de- 
scribing the  condition  of  affairs  and  charging  the  police  with 
collusion.  The  Herald  said:  ''Everybody  knows  what  is 
"  g°mg  on  except  the  officer  whose  special  business  it  is  to  know, 
"  but  who  shows  a  degree  of  dense  ignorance  which  would  put  to 
"  shame  a  man  with  a  cataract  in  each  of  his  eyes.  How  does  it 
"  happen  that  the  police  are  the  only  people  in  this  city  who 
"  know  absolutely  nothing?  " 

All  three  newspapers  alleged  that  large  sums  of  money 
were  systematically  paid  by  violators  of  the  law  for  police  pro- 
tection. 

Now,  suppose  this  was  in  Buffalo,  Mr.  Commissioner,  and 
then  suppose  that  one  of  your  leading  papers,  like  the  World, 
published  an  account  of  a  trip  made  by  a  New  York  minister 
through  a  number  of  these  notorious  resorts,  and  gave  the  de- 
tails of  the  occurrences  he  saw  there.  The  World  also  pub- 
lished a  list  of  certain  places  which  it  said  could  not  exist  with- 
out the  knowledge  and  protection  of  the  police.  The  Journal 
about  the  same  date  contained  a  long  list  of  pool  rooms  in  ac- 
tive operation. 
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On  March  i)th,  the  same  day  as  these  publications,  the  Dis- 
trict Attorney  received  a  letter  from  the  Society  for  the  Prevention 
of  Crime,  calling  his  attention  to  specific  places  of  vice  which 
were    openly   and  notoriously  conducted  in  violation   of   law(l)» 

These  newspapers  were  called  to  the  attention  of  the  March 
Grand  Jury  by  the  District  Attorney  himself(2). 

The  Grand  Jury  also  received  a  number  of  letters  from  pri- 
vate citizens  calling  specific  attention  to  numerous  places  of  vice 
in  open  and  notorious  operation.  These  letters  were  transmitted 
to  the  District  Attorney,  and  are  among  the  exhibits(3). 

Without  depending  at  all  upon  any  general  knowledge,  in 
these  several  ways  the  District  Attorney's  attention  was  specific- 
ally called  to  an  open  and  notorious  violation  of  law  in  New 
York  County,  so  flagrant  and  so  widespread  that  it  could  not 
exist  without  the  knowledge  of  the  Police  Department.  What 
was  the  District  Attorney's  duty  in  the  premises? 

His  plain  duty  was  to  institute  an  investigation  into  the  ad- 
ministration of  the  Police  Department,  which  should  leave  no 
doubt  either  as  to  its  honesty  or  thoroughness,  and  which  should 
result  either  in  exonerating  that  department  from  the  grave 
charges  made  against  it,  or  should  secure  the  indictment  and 
punishment  of  the  police  officials,  whether  of  high  or  low  de- 
gree, whose  negligence  or  whose  corruption  made  such  a  condi" 
tion  of  things  possible.  This  duty  was  emphasized  when  numer- 
ous witnesses,  whose  presence  was  secured  by  the  Grand  Jury 
without  any  assistance  from  his  office,  proved  by  their  testimony 
the  existence  of  many  such  places  of  vice,  and,  in  each  instance, 
the  testimony  of  the  police  officials  whose  duty  it  was  to  know 
in  regard  to  them   professed   absolute   ignorance,  and  under  his 

Stenographer's  minutes: — (1)  pages  4420-4;    (2)  pages  4448-56,  4856    (Grand 
Jury  minutes,  104-6)  ;   (3)  pages  4447-53. 
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advice  the  Grand  Jury  found  indictments  against  the  alleged 
proprietors  of  such  places. 

What,  as  a  matter  of  fact,  did  the  District  Attorney  do? 

Now,  Mr.  Commissioner,  I  wish  to  be  understood  as  making 
a  broad  statement  of  fact  deliberately.  An  actual  reading  of  the 
minutes  of  the  March  Grand  Jury  with  precisely  the  same  pains- 
taking care  with  which  counsel  reads  the  printed  evidence  in  a 
case  which  he  is  called  upon  to  examine  and  give  his  opinion,  has 
resulted  in  the  making  of  these  statements.  They  are  not  idly 
made,  there  is  not  one  of  them  but  that  is  amply  sustained — not 
only  amply  sustained  by  the  testimony  taken  before  the  Grand 
Jury,  but  the  statements  I  am  about  to  make  are  restrained  and 
conservative  statements;  and  I  ask  the  Commissioner  in  listen- 
ing to  my  argument,  to  bear  that  fact  in  mind,  and  at  his  own 
time  and  in  his  own  way,  by  actual  inspection  of  these  minutes, 
to  verify  my  statement.  It  would  interrupt  the  flow  and  course 
of  the  argument  to  stop  to  give  extracts,  but  full  references  will 
be  given  to  all  these  statements  of  fact. 

Now  then,  the  existence,  the  open  and  notorious  existence 
of  numerous  places  of  vice  having  been  proved  to  the  knowl- 
edge of  the  District  Attorney,  the  charges  against  the  adminis- 
tration of  the  Police  Department  having  been  proved  by  the 
testimony  of  numerous  witnesses  before  the  Grand  Jury,  show- 
ing that  there  were  violations  of  law  in  many  of  these  places,  and 
that  as  to  these  same  places  the  very  police  officials  whose  duty 
it  was  to  know  testified  that  they  had  no  knowledge,  and  the 
jury — the  Grand  Jury — having  been  asked  by  the  District  Attor- 
ney to  undertake  an  investigation  of  the  Police  Department, 
what  did  he  do?  Now  what  I  am  about  to  say  is  taken  from  the 
record,  from  his  own  testimony,  and  is  chronological:  — 

On  March  9th  he  appeared  before  the  Grand  Jury  and  asked 
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them  to  begin  an  investigation  into  the  administration  of  the 
Police  Department  with  reference  to  the  continued  and  notori- 
ous existence  of  openly  conducted  places  of  vice  in  the  City  of 
New  York  (1). 

On  March  10th  he  wrote  to  the  Chief  of  Police  for  a  list  of 
any  places  which  had  been  reported  to  him  (the  Chief)  as  dis- 
orderly houses,  etc.  (2). 

He  sent  requests  to  the  editors  of  the  Times  and  the 
Herald  to  furnish  him  with  evidence  of  the  open  and  notorious 
prevalence  of  places  of  vice.      This  they  declined  to  do  (3). 

From  time  to  time  thereafter  on  the  request  of  the  Grand 
Jury  he  issued  subpoenas  for  the  attendance  of  witnesses  speci- 
fically named  by  the  Grand  Jury  and  examined  such  witnesses 
as  were  produced  by  them  (4). 

Acting  upon  the  information  contained  in  the  letter 
received  by  him  on  March  9th  from  the  Society  for  the  Preven- 
tion of  Crime  calling  attention  to  specific  places  of  vice  therein 
mentioned,  he  wrote  on  March  10th  (5)  to  Chief  Dcvery,  asking 
him  to  investigate  as  to  these  places  and  any  others  recently 
brought  to  Devery's  "official"  attention  in  order  that  the  same 
may  be  submitted  to  the  Grand  Jury.  Chief  Devery  secured 
from  Capt.  Thomas  of  the  "Tenderloin"  a  report  under  date  of 
March  12th,  which  was  laid  before  the  Grand  Jury  on  March 
14th,  mentioning  the  Tivoli  and  Haymarket  in  his  precinct  as 
under  constant  surveillance  as  suspicious  resorts  (6). 

Upon  the  testimony  of  the  witnesses  secured  by  the  Grand 
Jury,  the  alleged  proprietors  of  these  places  were  indicted  ;  and 
upon  such  proof    of  the    existence   of   the  places  and  the  report 

Stenographer's  minutes: — (1)  page  4450;    (2)  pages  4423-4;    (3)    page  4856; 
(4)  pages  4444-9,   445G-7;    (5)   page  4423.    (0)  "Pages   13-16   March  Grand 

Jury  minutes. 
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just  recited  of  Capt.  Thomas,  he  was  indicted  for  neglect  of 
duty,  under  advice  of  the  District  Attorney  (1). 

On  March  19th,  he  assigned  Assistant  District  Attorney 
Osborne  to  examine  the  complaints  received  by  the  New  York 
Journal  as  to  various  resorts. 

He  assigned  Assistant  District  Attorney  Hennesey  to  go 
over  the  reports  of  captains  of  police  received  by  him  from 
Chief  Devery,  reporting  suspicious  places;  and  to  do — what? 
To  send  notices  to  the  proprietors  or  owners  of  such  places  that 
their  places  were  alleged  to  be  conducted  contrary  to  law  (2). 

On  March  19th,  he  asked  the  Grand  Jury  to  give  him 
specific  directions  to  subpcena  "The  persons  in  charge  of  the 
Herald  and  the  Times,  so  as  to  ascertain  all  they  knew  con- 
cerning the  charges  that  have  been  made"  (3). 

This  is  the  sum  total  of  the  efforts  of  the  District  Attorney 
and  of  his  office  to  make  the  investigation  into  the  administration 
of  the  Police  Department,  for  the  initiation  of  which  he  claims 
the  credit  and  the  conduct  of  which  he  insisted  upon  controlling. 

It  may  be  summed  up  in  the  statement  that  his  efforts  were 
confined  to  asking  the  Police  Department  to  furnish  evidence 
against  itself,  and  that  he  sought  information  outside  of  the  Police 
Department  nowhere  except  in  newspaper  offices  whose  editors 
declined  to  stop  their  own  sources  of  future  information  by 
giving  up  the  names  of  their  informers. 

There  is  only  one  class  of  these  efforts  as  to  which  the  mere 
mention  is  not  a  sufficient  characterization.  The  proprietors  of 
six  places  of  vice  were  indicted  upon  evidence  furnished  indepen- 
dently of  the  District  Attorney ;  the  examinations  of  the  wit- 
nesses as  to  these   places   before  the  Grand  Jury  was  conducted 

Stenographer's  minutes: — (I)  pages  4458-4503;     (2)  pages  4855-7;     (3)  page 
4457. 
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by  the  District  Attorney's  office.  The  transcript  of  this  exam- 
ination is  now  a  matter  of  public  record  ;  the  testimony  upon 
which  he  advised  the  Grand  Jury  that  there  was  sufficient  proof 
that  one  Harley  was  proprietor  of  the  Pekin  and  Dore — notori- 
ous resorts  of  the  Tenderloin — may  be  taken  as  a  test.  Harold 
Lockwood,  wardman,  who  had  already  testified  that  he  knew  of 
no  violations  of  law  in  either  of  those  places,  testified  as  follows :  — 

Q.  Do  you  know  who  is  the  owner  or  manager  of  those 
places?     A.   Only  from  reputation  ;    from  being  told. 

O.  Whit  do  you  know  from  being  told  to  be  the  owner? 
A.  I  understood  from  what  I  have  been  told  that  Harley  con- 
trols it. 

O.   Did  you  ever  see  him  there?     A.   No,   sir. 

O.  Do  you  understand  upon  rumor  in  the  neighborhood 
that  he  owns  the  premises?     A.   Yes,  sir. 

Mr.  Untermyer:   Will  you    please  read  that  last  question? 

Mr.  Deming:  "Q,  Do  you  understand  upon  rumor  in 
the  neighborhood  that  he  owns  the  premises?     A.  Yes,  sir"  (1). 

Is  this  legal  evidence:'  Is  it  any  wonder  that  the  indict- 
ment against  the  Haymarket  has  been  dismissed  on  the  ground 
that  illegal  evidence  was  received?  Is  it  surprising  that  no  in- 
dictment against  any  of  the  alleged  proprietors  has  yet  been 
tried? 

No  further  characterization  of  the  investigation  by  the  Dis- 
trict Attorney  into  the  responsibility  of  the  Police  Department 
for  the  open  and  notorious  existence  of  numerous  places  of  vice 
in  the  City  of  New  York  is  necessary. 

There  were  two  occurrences,  however,  one  on  the  12th  and 
the  second  on  the  15th  of  March,  which  serve  not  only  to 
strengthen  the  obvious  inferences  from  the  facts  already  recited, 

(1)  March  Grand  Jury  minutes,  pages  246-7. 
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but  also  serve  to  show  the  inevitable  futility  of  any  effort  of  the 
Grand  Jury,  however  sincerely  directed,  to  inquire  into  the  re- 
sponsibility of  the  Police  Department  for  the  open  and  notori- 
ous prevalence  of  places  of  vice. 

The  District  Attorney  is  the  legal  adviser  of  the  Grand 
Jury.  It  is  true  that,  when  for  any  reason  the  Grand  Jury 
loses  confidence  in  the  District  Attorney,  or  for  any  other 
reason  it  desires  to  do  so,  it  may  seek  the  advice  of  the  Court ; 
but  the  relations  between  the  District  Attorney  and  the  Grand 
Jury  are  under  the  law  necessarily  so  intimate  that  for  all  prac- 
tical purposes  they  must  rely  upon  his  office  for  advice,  sugges- 
tion and  initiative  in  the  performance  of  their  responsible  duties. 
If  he  is  inefficient  or  dishonest,  the  Grand  Jury  is  helpless. 

On  the  12th  of  March,  Mr.  Burr,  the  Superintendent  of  the 
Society  for  the  Prevention  of  Crime,  presented  himself  at  the 
District  Attorney's  office  and  asked  to  go  before  the  Grand 
Jury,  without  the  presence  of  any  representative  of  the  District 
Attorney.  Mr.  Burr  went  before  the  Grand  Jury,  was  sworn 
and  examined — note  that — sworn  and  examined  by  the  District 
Attorney  himself.  While  under  examination,  he  repeated  his 
request,  and  the  Grand  Jury  was  disposed  to  grant  it.  The  Dis- 
trict Attorney  stated  that  there  was  no  authority  for  such  a 
course;  that  the  witness  was  brought  there  by  him  for  the  pur- 
pose of  giving  information  on  which  he  might  act;  that  the  Dis- 
trict Attorney  was  the  mouthpiece  of  the  Grand  Jury,  as  well  as 
its  legal  advisor;  that  he  was  the  official  medium  of  communica- 
tion between  the  Grand  Jury  and  any  other  person;  that  he  was 
entitled  to  be  present  not  only  when  they  were  examining  wit- 
nesses, but  if  they  were  asking  for  information  with  reference  to 
future  examination  which  he  was  to  conduct. 

Adjournment    was  then  taken  to  March  loth  at  the  request 
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of  the  District  Attorney,  when  Mr.  Burr  agreed  to  bring  evi- 
dence as  to  certain  specific  places  of  vice. 

Note  the  date  and  the  request(l). 

On  that  same  day  and  while  the  Grand  Jury  was  in  session, 
the  chief  assistant  to  the  District  Attorney  gave  out  for  publi- 
cation in  the  early  editions  of  several  of  the  evening  papers  the 
information  that  the  Grand  Jury  had  put  all  other  work  aside, 
and  was  investigating  the  police  department,  the  names  of 
police  officials  which  the  District  Attorney's  office  claimed  to 
have  subpoenaed,  and  the  fact  that  Mr.  Burr  had  requested  to 
be  allowed  to  give  information  to  the  Grand  Jury  without  the 
presence  of  a  representative  of  the  District  Attorney(2). 

On  the  15th  of  March  the  Grand  Jury  resumed  the  investi- 
gation into  the  administration  of  the  police  department,  pursuant 
to  adjournment  from  March  12th.  The  president  of  the  Society 
for  the  Prevention  of  Crime  (Dr.  Parkhurst)  was  present  as  a 
witness(3).  The  Grand  Jury,  through  its  foreman,  stated  that  it 
was  their  desire  to  conduct  certain  portions  of  the  examination 
by  themselves,  without  the  assistance  of  the  District  Attorney 
and  without  the  presence  of  members  of  that  office,  and  they 
thereupon  requested  him  to  withdraw.  The  District  Attorney 
refused  to  grant  the  request  and  the  Grand  Jury  then  went  be- 
fore the  Court  for  its  decision.  The  foreman  stated  to  the  Court 
that  it  desired  to  examine  certain  witnesses  in  its  own  wav  and 
without  the  presence  of  any  members  of  the  staff  of  the  Dis- 
trict Attorney;  that  the  District  Attorney  denied  the  right 
and  interfered  with  its  exercise ;  that  the  Grand  Jury  therefore 
came  to  the  Court  for  instructions.  The  District  Attorney 
thereupon  denied  that  the  foreman  correctly  stated  the  situation, 

(1)  March  Grand  Jury  minutes,  pages  1-8.  (2)  Testimony  of  Paine,  4932-70. 
(3)  March  Grand  Jury  minutes,  page  116,  et  seq.  Petitioners'  Exhibit 
36,   pages   1844-56. 
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and  added  that  the  foreman  knew  it.  The  District  Attorney 
then  began  a  long  and  rambling  series  of  remarks  which  had  no 
reference  to  the  question  submitted  to  the  Court.  There  was 
great  disorder,  and,  after  repeated  requests  by  the  Court  to 
confine  himself  to  the  question,  he  was  finally  peremptorily 
ordered  by  the  Court  to  cease  his  general  remarks  or  stop  al- 
together, the  Court  saying:  ''The  Grand  Jury  has  plainly  and 
"  succintly  stated  a  question  for  the  advice  of  the  Court  and  that 
' '  is,  whether  or  not  the  Grand  Jury  can  conduct  its  business  with- 
"  out  interruption  or  interference  by  the  District  Attorney,  and 
"  can  examine  a  witness  without  his  being  present.  Now,  ad- 
"  dress  yourself  to  that  question  and  confine  yourself  to  it." 

The  District  Attorney  then  claimed  that  he  had  the  absolute 
right,  as  a  constitutionally  elected  officer  of  the  people,  to  be 
present  before  the  Grand  Jury,  except  when  they  are  secretly 
deliberating  and  voting.  The  Court  thereupon  instructed  the 
Grand  Jury  as  to  the  conditions  under  which  the  District 
Attorney's  presence  was  necessary  under  the  law,  and  said  that 
if  they  wished  to  examine  the  witness  without  the  presence  or 
the  intervention  of  the  District  Attorney,  it  was  within  their 
power  and  right  to  do  so ;  and  that  if  the  District  Attorney  de- 
clined to  leave  they  had  the  power  to  compel  him  to  retire.  The 
Grand  Jury  then  returned  to  their  room. 

The  District  Attorney  thereupon  made  a  statement  for 
publication  in  the  press,  which  was  printed  in  the  evening 
papers  of  the  loth  and  in  the  morning  papers  of  the  16th,  in  the 
course  of  which  he  said  that  the  Grand  Jury  was  going  into 
illegal  evidence  by  taking  testimony  without  swearing  the  wit- 
nesses, which  would  lead  to  a  great  number  of  the  indictments 
being  thrown  out  by  the  Court.  That  they  had  made  an 
attempt  a  few  days  before  to  examine  Superintendent  Burr,  and 
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he,  the  District  Attorney,  had  compelled  them  to  swear  him(l). 
That  they  had  sent  for  him  to  come  in  and  examine  Dr.  Park- 
hurst,  and  that  he  had  sent  his  assistant  (Mr.  Mclntyre)  to  rep- 
resent him  ;  that  he  had  carried  that  morning  into  the  Grand  Jury 
for  its  consideration  the  report  of  the  Receiver  of  the  Third  Avenue 
Railroad ;  that  the  subpcenas  in  the  case  of  Captain  Thomas 
had  been  sent  out  from  his  office  the  day  before  yesterday  and 
the  entire  conduct  of  the  investigation  before  the  Grand  Jury 
had  been  left  in  his  hands.  These  statements,  besides  disclos- 
ing matters  then  before  the  Grand  Jury  for  its  consideration, 
were  false  in  most  important  respects  and  were  necessarily  known 
to  the  Grand  Jury  to  be  false.  Superintendent  Burr  was  sworn 
and  examined  by  Mr.  Gardiner  himself  from  the  first(2) ;  the  ex- 
amination of  Dr.  Parkhurst  that  morning  consisted  only  of  pre- 
liminary inquiries,  with  a  view  of  mapping  out  a  line  of  investi- 
gation and,  as  soon  as  the  Grand  Jury  were  ready  to  examine 
him  as  a  witness,  they  sent  to  the  District  Attorney's  office  to 
conduct  the  examination.  Moreover,  that  very  morning  at  the 
very  time  which  had  been  set  aside  at  the  District  Attorney's 
own  request  for  the  further  prosecution  of  their  investigation 
into  the  administration  of  the  police  department,  the  District 
Attorney  had  interrupted  that  investigation  by  bringing  before 
them  the  affairs  of  the  Third  Avenue  Railroad  Company. 

The  Grand  Jury,  therefore,  found  that  the  District  Attor- 
ney had  given  it  unsound  legal  advice  on  the  12th  and  again  on 
the  15th;  that  the  only  testimony  they  were  getting  as  to  the 
administration  of  the  police  department  was  from  sources  en- 
tirely independent  of  his  office ;  that  he  was  interfering  with 
their  prosecution    of  that   investigation ;    that  wardmen,  detect- 


(1)   Paine's  testimony,  page  4951  et  s eq.    (2)   Grand  Jury  minutes,  page   1   et 
seq.,  page  116  et  scq.     Stenographer's  minutes,  pages  4802-04. 
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ives,  Captains  and  Chief  of  Police  had  no  knowledge  of  the 
existence  of  places  of  vice,  concerning  the  openness  of  which 
the  Grand  jury  was  securing  evidence,  and  the  District  Attorney 
was  securing  no  evidence  whatever;  that  he  was  publishing 
false  statements  with  regard  to  them  in  the  newspapers ;  that 
he  and  his  office  were  disclosing  the  happenings  in  the  Grand 
Jury  room.  Is  it  any  wonder  that  under  these  circumstances 
the  Grand  jury  lost  confidence  in  the  District  Attorney  and 
deemed  it  necessary  thereafter  to  conduct  a  large  part  of  its 
business  with  reference  to  the  investigation  of  the  police  depart- 
ment with  his  office  in  writing? 

Commencing  with  the  16th  of  March,  the  Grand  Jury 
transmitted  a  series  of  letters  to  the  District  Attorney  and  re- 
ceived from  him  letters  in  reply.  On  that  day  they  requested 
him  to  furnish  any  further  evidence  he  might  have  against 
Captain  Thomas,  or  any  evidence  involving  any  other  police 
officer  or  the  general  conduct  of  the  police  department.  On 
the  next  day  they  requested  his  assistant  to  arrive  at  some 
knowledge  as  to  the  division  of  responsibility  between  the  Com- 
missioners and  Chief  and  the  Captains,  and  to  arrange  for  the  at- 
tendance of  one  of  the  Commissioners  and  for  the  opportunity 
of  examining  the  Captain  of  the  12th  precinct.  On  the  19th 
they  asked  him  to  procure  for  them  information  from  the  official 
records  of  the  police  department.  On  the  same  day  the  Grand 
Jury  sent  him  a  collection  of  letters  received  by  the  Grand 
Jury,  which  they  suggested  might  be  of  service  in  securing  evi- 
dence as  to  the  management  of  the  police  department,  notify- 
ing him  of  certain  persons  to  be  subpoenaed  as  witnesses,  and 
stated  that  the  Grand  Jury  were  prepared  to  give  immediate 
consideration  to  any  further  evidence  that  might  be  placed 
before  them,  bearing   upon   the   management   and   efficiency  of 
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the  police  department  as  a  whole,  and  asked  to  be  informed  as 
early  as  practicable  of  the  line  of  inquiry  he  advised  in  such 
investigation  and  of  the  names  of  the  witnesses  proposed  and  of 
the  order  in  which  they  were  to  be  called,  and  requested  him 
to  conduct  the  investigation  of  all  witnesses  cited. 

On  the  19th  he  acknowledged  the  receipt  of  these  letters  and 
said  that  if  the  Grand  Jury  would  indicate  in  what  direction  it  de- 
sired the  guidance  or  assistance  of  his  office,  it  would  be  furnished, 
and  if  they  would  indicate  any  general  lines  on  which  they  desire 
further  investigation,  that  would  be  pursued  with  the  best  intel- 
ligence at  his  command(l). 

On  the  20th  the  Grand  Jury  wrote  again  to  the  District  At- 
torney, saying  that  in  their  opinion  the  investigation  into  the 
responsibility  for  the  management  of  the  police  department 
could  not  properly  be  restricted  to  the  inquiry  that  had  thus  far 
been  taken  under  his  direction  into  one  precinct  and  the  action 
of  its  Captain,  and  asking  in  what  lines  trustworthy  evidence 
should  now  be  sought  as  to  the  management  of  other  precincts 
and  in  regard  to  the  measure  of  responsibility  that  may  belong 
to  officials  above  the  rank  of  Captain  for  the  continuance  of  such 
abuses  as  may  be  known  or  found  to  exist,  and  saying  further 
that  it  seemed  to  them  desirable  to  complete  the  investigation 
of  the  administration  of  the  police  department  before  taking  up 
a  new  line  of  special  business(2). 

On  the  20th  and  21st,  the  Grand  Jury  made  repeated  efforts 
to  secure  some  suggestion  or  guidance  from  the  District  Attorney 
in  regard  to  the  continuance  of  the  investigation  into  the  Police 
Department.  They  laid  before  him  again  all  the  information 
in    their  possession(3),  and    on   the   21st  presented    five   specific 

Stenographer's    minutes: — (1)    pages  4458-9;     (2)    pages  4467-79;   (3)    pages 
44(57-74. 
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questions  touching  the  responsibility  of  the  Police  Depart- 
ment for  the  prevalance  of  gambling,  pool  rooms,  policy 
shops  and  disorderly  houses.  On  the  22nd,  he  replied  in  sub- 
stance that  he  had  no  complaint  or  evidence  to  lay  before  the 
Grand  Jury,  unless  an  examination  of  the  persons  connected 
with  the  daily  newspapers  might  or  might  not  lead  to  the  dis- 
covery of  evidence.  That  higher  police  officials  were  not 
necessarily  responsible  for  their  subordinates'  neglect  of  duty ; 
that  his  office  was  not  a  detective  bureau  ;  that  wherever  the 
Grand  Jury  had  reason  to  believe  there  had  been  any  violation  of 
law  and  desired  to  investigate  it,  he  would  be  happy  to  co-oper- 
ate, provided  the  Grand  Jury  would  indicate  the  lines  that  he 
should  follow  (1).  On  the  26th  the  Grand  Jury  called  his  atten- 
tion to  the  fact  that  Capt.  Thomas,  who  the  District 
Attorney  had  advised  was  amenable  for  neglect  of  duty  had  been 
in  charge  of  his  precinct  for  less  than  three  months,  and  that 
the  reasonable  inference  from  the  testimony  before  them  was 
that  the  same  conditions  had  existed  under  Capt.  Price.  The 
Grand  Jury  asked  the  District  Attorney  to  inform  them  whether 
there  might  not  be  evidence  to  be  presented  of  neglect  of  duty 
by  Capt.  Price,  and  stated  that  it  would  give  immediate  consid- 
eration to  any  testimony  the  District  Attorney  might  be  pre- 
pared to  offer.  The  District  Attorney  replied  that  he  had  no 
evidence,  but  would  ascertain  whether  Capt.  Price  had  made 
any  reports  over  his  signature  showing  knowledge,  and  added 
that  it  was  proper  for  him  to  inform  the  Grand  Jury  that  in  ad- 
dition to  the  accumulation  of  bail  cases  there  were  now  one 
hundred  and  seventeen  prisoners  in  the  Tombs  awaiting  their 
action  (2).  On  March  27th,  the  Grand  Jury  reminded  the  Dis- 
trict Attorney  that  it   had  laid   before  him   the  transcript  of  all 

Stenographer's  minutes: — (1)  pages  4476-8;  (2)  pages  4502-5. 
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the  testimony  that  had  been  taken,  exclusive  of  the  cases  against 
Capt.  Thomas  in  regard  to  the  Police  Department,  and  asked, 
whether  or  not  such  testimony  was  sufficient  to  warrant  an  in- 
dictment against  any  police  official  other  than  Capt.  Thomas  (1). 
The  District  Attorney  replied  that  his  office  had  examined  all 
the  testimony  and  that  it  would  not  warrant  the  indictment  of  any 
police  official  other  than  Capt.  Thomas  (2). 

That  is  the  investigation. 

The  foregoing  is  a  succinct  account  of  the  attitudes  of  the 
Grand  Jury  and  of  the  District  Attorney  respectively  toward  the 
investigation  into  the  responsibility  of  the  Police  Department 
for  the  open  and  notorious  prevalence  of  places  of  vice  in  the 
City  of  New  York. 

A  similar  examination  of  the  minutes  of  the  Grand  Jury 
discloses  a  precisely  similar  course  of  conduct  by  the  District 
Attorney  in  the  matter  of  the  Third  Ave.  R.  R.  Investigation. 
He  also  initiated  that  investigation,  controlled  it,  placed  and 
kept  it  upon  lines  that  promised  no  fruitful  result  and,  at  the 
end,  abandoned  the  investigation  because  the  lines  on  which  he 
was  conducting  it  necessarily  led  to  nothing,  as  he  was  advised 
by  his  own  chosen  experts,  whose  opinion  had  been  anticipated 
by  the  Grand  Jury  and  expressed  by  them  to  him  (3). 

Outside  of  ordinary  routine  business,  the  results  of  the 
work  of  the  March  Grand  Jury  and  of  the  District  Attorney's 
office  was  the  indictment  of  alleged  proprietors  of  six  notorious 
places  of  vice,  one  of  which  has  already  been  dismissed  and  none 
of  which  has  been  tried,  the  examination  of  the  District  Attor- 
ney's office  of  the  witnesses  in  each  case  being  of  the  sort  of 
which  an  example  is  given  above. 

Extended  comment  upon  the  District  Attorney's  course  in 

Stenographers^  minutes :—(l)  page  4507;   (2)  pages  4508-9;   (3)  4481-4501. 
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these  lt  investigations  "  and  his  conduct  in  his  relations  with  the 
Grand  Jury  is  unnecessary.  The  recital  of  the  facts  is  sufficient 
comment. 

There  was  no  investigation  into  the  responsibility  of  the 
Police  Department  for  the  existence  of  crime,  and  none  was 
possible  by  the  methods  pursued  by  the  District  Attorney.  The 
District  Attorney  gave  no  helpful  suggestion  or  advice  to  the 
Grand  Jury,  and  hampered  and  interfered  with  that  body  in  the 
performance  of  its  work.  The  Grand  Jury  lost  confidence  in  the 
soundness  of  his  advice  and  the  sincerity  of  his  purpose.  The 
District  Attorney's  duty  was  plain.  His  failure  to  do  his  duty 
is  equally  plain. 

Was  this  failure  intentional?  No  other  conclusion  is  possi- 
ble, and  the  District  Attorney  has  strengthened  and  emphasized 
that  conclusion  by  his  testimony  as  to  his  conception  of  his 
duty  and  his  actual  conduct  when  he  had  reason  to  believe  that 
there  was  an  organized  gang  of  incendiaries  in  the  city,  and 
again  when  he  instituted  and  prosecuted  the  investigation  into 
the  cause  of  the  death  of  Mrs.  Katherine  J.  Adams. 

In  the  former  case,  he  specially  assigned  one  of  his  assist- 
ants, whom  he  considered  most  competent,  to  undertake  the  task 
of  discovering  and  collecting  evidence(l).  This  assistant  attended 
fires,  investigated  into  their  origin,  made  visits  to  the  Prison  at 
Sing  Sing  to  interview  criminals,  intercepted  communications 
from  suspected  persons,  in  short,  exhausted  every  means  which 
his  own  ingenuity,  the  ample  resources  of  the  District  Attorney's 
office  and  the  cordial  co-operation  of  the  District  Attorney  him- 
self could  furnish,  until,  as  the  District  Attorney  testifies,  the 
band  of  criminals  was  broken  up  and  incendiary  fires  practically 
ceased(2). 

(1)  Orig.  Ans. ,  page  22.    (2)   Stenographer's  minutes,  page  4700. 
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In  the  latter  case,  when  the  District  Attorney  suspected 
that  a  crime  had  been  committed,  he  devoted  his  own  time  for 
months  (1)  and  that  of  at  least  six  of  his  assistants  (2)  to  the  col- 
lection of  evidence  against  the  man  he  suspected  to  be  guilty. 
He  spent  thousands  of  dollars  in  securing  assistance  outside 
of  his  own  office  (3).  His  zeal  and  energy  were  untiring.  When 
the  indictment  which  he  had  secured  against  the  suspected 
criminal  was  set  aside,  he  presented  the  case  to  the  Grand 
Jury  again  and,  when  this  failed,  he  again  presented  it.  Finally, 
after  the  expenditure  of  many  months  of  effort  on  his  own  part 
(4)  and  on  the  part  of  numerous  members  of  his  office  staff,  and 
at  the  cost  of  many  thousands  of  dollars  of  public  money,  he 
succeeded  in  convicting  the  man  he  had  suspected  of  committing 
the  crime. 

In  another  case  (the  Cleaveland  case)  (5)  he  evinced  the  same 
determination  and  persistent  energy  to  bring  a  suspected  criminal 
to  justice. 

Such  was  his  conception  of  his  duty  and  such  his  conduct 
when  he  desired  to  accomplish  results.  His  duty  was,  at  least, 
equally  plain  in  March,  1900,  when  the  general  prevalence  of 
open  and  notorious  places  of  vice  in  New  York  City  was  brought 
to  his  attention,  and  he  undertook  an  investigation  into  the  re- 
sponsibility of  the  Police  Department  for  this  condition  of 
things.  His  failure  in  March  to  perform  his  duty  was  conscious 
and  intentional. 

Capt.  Thomas,  on  the  District  Attorney's  advice,  was  indicted 
for  neglect  of  duty  because  he  was  aware  of  two  suspected 
places  in  his  precinct,  and  failed  to  suppress  them.  For  like, 
but  much  stronger  reasons,  the  District  Attorney  should  be  in- 
dicted for  neglect  of  his  official  duty. 

Stenographer's   minutes: — (1)    page  4842;      (2)  page  4848;     (3)   PaSe   4843; 
(4)  page  4842 ;     (5)  pages  4196-4200. 
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There  are  some  places  of  vice  in  every  great  city.  This  fact 
does  not  necessarily  impeach  the  honesty  or  the  ability  of  the 
police;  but  when  the  number  of  such  places  and  the  openness 
with  which  they  carry  on  their  business  reaches  such  a  point  that 
four  of  the  leading  newspapers  of  the  City  charge  that  such  a 
condition  of  things  is  only  possible  because  of  police  protection, 
and  any  private  citizen,  even  one  in  ministerial  garb,  readily 
gains  access  to  such  places,  and  secures  abundant  evidence  of 
numerous  violations  of  law,  an  honest  and  thoroughgoing  in- 
vestigation which  would  discover  and  lead  to  the  punishment  of 
those  responsible  for  such  a  disgraceful  condition  of  things  is 
imperatively  demanded  of  the  District  Attorney  and  of  the 
Grand  Jury  of  the  County.  Such  an  investigation  would  en- 
deavor to  bring  home  to  the  officials  of  the  Police  Department 
the  knowledge,  or  the  means  of  knowledge,  of  violations  of  law 
in  these  places.  Such  knowledge,  or  means  of  knowledge,  was 
brought  home  to  numerous  officials  of  high  and  low  degree  in 
the  Police  Department  of  New  York  City,  by  testimony  fur- 
nished independently  of  the  District  Attorney's  office  to  the 
March,  1900,  Grand  Jury.  That  testimony  is  now  a  part  of 
the  public  records  of  the  Court  of  General  Sessions.  The  same 
record  discloses  that  the  District  Attorney  misused  the  powers 
of  his  office  to  shield  these  officials  from  punishment.  The 
charges  in  the  newspapers  of  the  notorious  existence  and  open 
operation  of  these  places,  and  that  any  private  citizen  could, 
without  difficulty,  secure  evidence  of  their  violations  of  law  was 
proved  by  numerous  witnesses.  The  details  of  the  vile  happen- 
ings in  many  of  these  places  were  set  forth  in  the  Grand  Jury 
minutes.  No  newspaper,  however  abandoned,  would  print  these 
details.  The  District  Attorney  had  some  of  these  places  raided 
by  the  police,  and  the  police  found  no  evidence ;   but  there  was 
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so  much  evidence  available,  independent  of  the  police,  that  the 
District  Attorney  advised  the  indictment  of  their  proprietors. 
Open  and  continued  solicitation  day  after  day,  in  the  presence 
of  little  children  on  the  way  to  and  from  school,  was  proved, 
and  the  fact  that  the  Captain  of  the  precinct,  although  his  at- 
tention was  called  repeatedly  to  the  matter,  did  nothing.  He 
said  that  he  was  obeying  orders  (1). 

Mr.  Untermyer:  No  proof  by  anybody  that  the  Captain 
told  that  to  any  witness. 

Mr.  Deming:  You  will  be  surprised  when  you  read  your 
own  minutes. 

Mr.  Untermyer:    I  have  read  it  all. 

Mr.  Deming:  Then  your  memory  is  shorter  than  your 
tongue. 

The  fact  was  shown  that  notices  of  more  than  fifty  pool- 
rooms in  open  operation  were  sent  to  the  captains  of  the  appro- 
priate precincts,  the  inspectors  and  the  President  of  the  Board 
of  Police  Commissioners,  and  that  nothing  whatever  was  done  by 
the  Police(2).  In  one  precinct  the  fact  was  proved  that  the 
existence  in  open  operation  of  a  pool-room  was  time  and  again 
called  to  the  attention  of  the  Captain,  and  nothing  was  done  (3). 

The  Commissioner:   The  same  Captain? 

Mr.  Deming:  Different  Captains.  These  are  all  different 
Captains. 

Mr.  Untermyer:  Why  didn't  they  indict?  The  Recorder 
was  their  adviser,  so  they  said. 

Mr.  Deming:   This  is  too  serious  for  that  kind  of  remark. 

At  the  request  of  the  Grand  Jury,  the  District  Attorney 
procured  from  the  Chief  of  Police  his  record  of  suspicious  places. 

(1)  Grand  Jury  minutes,  pages  152-6.       (2)  G.  J.  minutes,  page  273.       (3)  G. 
J.  minutes,  page  157. 
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In  the  entire  territory  of  Greater  New  York  there  were  recorded 
in  this  book  227 — that  is  all — 227  such  places  since  May,  1898 
(two  years).  Most  of  the  activity  of  the  police  in  regard  to  these 
places  was  in  the  month  of  March,  1900.(1)  In  only  twelve  in- 
stances had  arrests  been  made  ;  yet  that  not  one  of  these  places 
could  have  remained  open  for  a  month  if  the  police  had  desired 
to  close  it,  was  demonstrated  by  the  testimony.  In  one  place 
on  59th  Street,  which  for  some  reason  the  Police  Department 
considered  expedient  to  close,  the  assignment  of  policemen  in 
citizen's  clothes  inside  and  the  stationing  of  a  policeman  outside 
the  place  to  warn  intending  customers  effectually  suppressed  it(l). 
The  former  Chief  of  Police  testified  that  the  Police  had 
ample  means  of  preventing  the  continuance  of  any  open  and 
notorious  place  of  vice(2).  It  also  appeared  that  this  same  Chief 
of  Police  had  been  removed  from  office  by  the  present  Police 
Board,  because  he  had  refused  to  transfer  subordinates  who  were 
enforcing  the  law  against  such  places(3).  The  present  Chief  of 
Police,  Inspectors  and  Captains  united  in  testifying  that  they 
considered  it  no  part  of  their  official  duty  to  verify  the  reports 
of  their  subordinates  as  to  the  existence  of  such  places  or  as  to 
the  occurrences  therein(4).  The  present  Chief  of  Police,  learning 
that  the  Superintendent  of  the  Society  for  the  Prevention  of 
Crime  was  employing  the  squad  from  police  courts  to  raid  such 
places,  requested  the  Superintendent  thereafter  when  he  had 
need  of  assistance  to  apply  direct  to  him,  and  he  would  place  as 
many  policemen  at  his  disposal  as  he  might  ask  for,  and  would 
lead  the  raid  himself.  This  request  and  promise  were  renewed 
in  the  presence  of  a  Director  of  that  Society.  Taking  the  Chief 
at  his  word,  the  Superintendent  shortly  thereafter  applied  to  him 

(1)  Grand  Jury  minutes,  pages  172-6.    (2)  G.  J.   minutes,  page  296;  (3)  G.  J. 
minutes,  pages  283-312.    (4)  G.  J.  minutes,  pages  129-32. 
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to  make  it  good  in  the  case  of  a  noted  gambling  house.  The 
Chief  repudiated  his  promise,  and  refused  to  furnish  any  assist- 
ance^). When  Capt.  Thomas  was  before  the  Grand  Jury  he  testi- 
fied that  the  report  over  his  signature,  on  account  of  which  the 
District  Attorney  later  advised  his  indictment,  was  substantially 
the  same  report  as  had  been  made  by  his  predecessor  in  that 
precinct  (Capt.  Price)  every  month  for  a  year  and  a  half.  That 
that  report  had  been  handed  over  to  him  by  Capt.  Price,  and  he 
had  continued  it;  but  neither  Capt.  Price's  report  nor  the  orig- 
inal reports  of  any  Captains  of  any  precincts  were  presented  to 
the  Grand  Jury,  save  alone  that  of  Capt.  Thomas.  These  re- 
ports were  utilized  by  the  District  Attorney  to  notify  the  own- 
ers of  suspicious  places  therein  mentioned  that  they  were  alleged 
to  be  violating  the  law(2). 

The  Commissioner:  Did  it  appear  how  Thomas  knew 
that   Price  had  made  similar  reports? 

Mr.  Deming:  Certainly.  I  will  read  this  again.  That 
report  had  .been  handed  over  to  him  by  Captain  Price,  and  he 
had  continued    that    report.      That    is   how   he   knew  it. 

Mr.  Untermyer:  Captain  Price  was  a  witness  before  the 
Grand  Jury  and  was  examined  about  it  at  length. 

Mr.  Deming:  Now,  I  repeat,  in  spite  of  that  testimony 
and  in  spite  of  the  fact  that  these  reports  had  been  sent  for  at 
the  request  of  the  Grand  Jury,  not  a  single  one  from  any  precinct 
was  put  before  the  Grand  Jury,  but,  on  the  contrary,  they  were 
utilized  by  the  District  Attorney  to  notify  the  owners  of  suspici- 
ous places  mentioned  therein  that  they  were  alleged  to  be  violat- 
ing the  law.      That  is  the  only  use  they  were  put  to. 

The  openness  with  which  such  places  were  run  was  disclosed 

(1)  Grand  Jury  minutes,  pages  79-81,    85-6.     (2)  Stenographer's    minutes, 
pages  4857-8. 
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to  the  District  Attorney  by  the  affidavits  of  his  own  County 
Detectives  who  described  their  visits  to  such  places  in  the 
effort  to  serve  subpoenas. 

The  Commissioner:      Are  those  affidavits  in  evidence? 

Mr.  Deming:  Certainly  they  are.  They  show  that  they 
could  get  into  any  one  of  these  places. 

The  Commissioner:  In  what  way  are  the  affidavits  put  in 
evidence  here? 

Mr.  Deming:      Putin  evidence  by  the  District  Attorney. 

The  Commissioner:      One  of  their  exhibits? 

Mr.  Deming:      Yes. 

Mr.  Untermyer:      They  are  not  in  the  record. 

The  Commissioner:  Those  are  a  part  of  the  March  Grand 
Jury  minutes? 

Mr.  Deming:  Part  of  the  record  of  that  month  which  was 
put  in  evidence. 

The  Commissioner:  The  March  Grand  Jury  records  I 
remember  were  here  and  were  put  in  evidence,  but  they  are  not 
transcribed  in  our  record. 

Mr.  Deming:  To  sum  up  briefly  in  this  branch  of  the  case, 
in  the  light  of  these  records  there  is  no  rational  explanation  of 
the  District  Attorney's  advice  to  the  Grand  Jury  that  he  had  no 
knowledge  and  no  means  of  knowledge  upon  which  to  found 
complaints  against  any  police  official  except  Capt.  Thomas, 
unless  there  was  a  deliberate  intention  on  his  part  to  shield  all 
the  other  officials  of  the  Police  Department  from  the  conse- 
quences of  the  conduct  in  affording  protection  to  the  owners 
of  evil  resorts.  This  is  not  neglect  of  official  duty,  but  positive 
misuse  and  abuse  of  his  official  power  as  prosecuting  officer  of 
the  County. 

And  again   I   call  the  attention  of  the  Commissioner  to  the 
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fact  that  throughout  it  has  not  been  necessary  to  refer  to  the 
presentment  of  the  March  Grand  Jury.  Referring  now  to  that 
presentment  and  to  the  order  of  Mr.  Justice  Foster,  I  wish  to 
say  two  or  three  things.  In  the  first  place,  the  theory  of  the 
order  and  the  theory  of  the  law  upon  which  Mr.  Justice  Foster 
made  the  order  setting  aside  a  part  of  the  presentment,  was  that, 
so  far  as  the  District  Attorney  was  concerned,  this  presentment 
was  equivalent  to  an  indictment  against  an  individual ;  and, 
therefore,  it  should  be  judged  by  the  same  technical  rules  that 
are  applied  to  an  indictment  against  an  individual.  Now  at  that 
time,  the  District  Attorney,  had  not  given  his  own  testimony. 
And  at  that  time  Judge  Foster  had  not  certain  additional  testi- 
mony that  came  before  you  in  this  proceeding.  He  did  not 
have  the  District  Attorney's  own  admissions,  as  we  have  them 
here. 

Further,  I  wish  to  call  your  attention  to  the  fact  that  all 
the  rest  of  that  presentment  stands.  No  criticism,  no  objection. 
The  finding  of  the  March  Grand  Jury  as  to  the  evil  condition  of 
the  Police  Department  stands  as  a  public  record.  It  would  seem 
as  if  any  District  Attorney  conscious  of  his  duty  and  competent 
to  understand  his  situation,  realizing  that  it  was  his  own  fault  if 
there  has  not  been  a  complete  and  searching  investigation  by 
that  Grand  Jury  into  the  Police  Department,  would  have 
attempted  to  have  set  aside  the  entire  presentment.  This  Dis- 
trict Attorney,  with  that  peculiar  irrelevant  cast  of  mind,  cov- 
ered over  with  the  personal  vanity  that  tinges  most  of  his  menial 
operations,  was  satisfied  to  move  to  set  aside  those  parts  which 
specifically  criticized  him  by  name ;  but  left  the  facts  which 
every  intelligent  man  will  say  proved  him  to  be  entitled  to  far 
less  commendation  than  he  got  from  the  March  Grand  Jury. 

But,    as   I   said,  independently  of  the  finding  of  the  March 
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Grand  Jury,  independently  of  that  presentment,  these  facts  that 
I  have  recited  here,  every  one  of  which  is  taken  from  those 
minutes  and  the  testimony  here — all  that  I  have  done  has  been 
to  put  them  in  chronological  order — these  facts  prove  that  the 
members  of  the  March  Grand  Jury  were  remarkably  restrained 
and  moderate  people  when  they  expressed  their  opinion  of  this 
District  Attorney  and  of  his  conduct  of  his  office.  Not  one 
duty,  not  one  affirmative  act,  which  belonged  to  his  position  as 
District  Attorney  of  this  City  and  County  on  that  occasion  did 
he  perform. 

Mr.  Untermyer:    Won't  you  tell  me,  Mr.  Deming,  what 
he  could  have  done,  anything  that  occurs  to  you? 
Mr.  Deming:      I  will  get  a  primer  for  you. 
Mr.  Davies:    Is  not   that  for  Mr.  Untermyer  to  tell,  Mr. 
Commissioner? 

The  Commissioner:      I  think  so. 

Mr.  Deming  :  I  suppose  that  when  Mr.  Untermyer  replies, 
he  will  emphasize  my  point,  not  by  disputing  my  facts,  but  by 
claiming  that  on  these  facts,  there  was  nothing  more  that 
the  District  Attorney  could  have  done.  I  hope  he  will 
take  that  line;  I  do  not  see  what  other  line  he  can  take; 
and  I  am  sorry  for  him  that  he  is  driven  to  it.  There  was 
nothing  that  the  District  Attorney  should  have  done  that 
he  did  do.  Not  a  single  active  suggestion  did  he  make. 
What  counsel  for  a  private  client  would  be  satisfied  to  con- 
duct an  investigation  into  a  complicated  affair  by  saying  to 
the  client,  "  Now  if  there  is  anything  further  you  would  like 
to  have  me  do,  I  should  be  pleased  to  know  it.  Are  there 
any  suggestions  you  have  to  make?  I  think  possibly  we 
had  better  inquire  of  the  Chief  of  Police.  Of  course,  we  are 
asking;  the   Chief  to   give  evidence  against  himself,  and  we 
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cannot  expect  a  great  deal.  Then  there  are  the  editor  of  the 
Herald  and  the  editor  of  the  Times ;  of  course,  they  won't 
tell  us.  I  cannot  suggest  anything.  Won't  you  be 
good  enough  to  order  me  to  send  subpoenas  down  to  them?  ' 
That  is  the  kind  of  silly,  ridiculous,  impertinent  thing  that 
this  District  Attorney  did,  during  the  month  of  March. 
That  brings  me  to  my  final  point. 

Mr.  Untermyer:  I  should  like  to  know  Mr.  Deming,  if 
you  know  of  any  single  act  that  he  did  not  perform  with 
respect  to  that  investigation  which  he  should  have  per- 
formed. What  would  you  have  done?  It  is  very  easy  to 
criticize. 

The  Commissioner :  You  have  stated  what  I  suppose  we 
all  know,  that  there  always  must  be  places  of  vice  and  evil 
resort  in  large  cities,  and  the  fact  that  such  places  exist  and 
even  are  more  or  less  notorious  does  not  necessarily  involve 
any  criticism  of  the  person  occupying  the  position  of  Dis- 
trict Attorney,  or  of  the  Police  Department.  Now  can  you 
point  out  where  the  dividing  line  occurs,  and  define  the 
grounds  upon  which  he  could  be  held  responsible? 

Mr.  Deming:  Why,  yes,  it  seems  to  me  that  that  is  a 
very  simple  question. 

Mr.  Untermyer:  They  are  being  punished  all  the  time. 
Mr.  Deming:  It  seems  to  me  that  when  any  clergyman 
of  this  town  in  clerical  garb  can  start  in  the  Tenderloin  and 
go  from  resort  to  resort  and  be  openly  solicited  by  women,  and 
can  see  violations  of  law  going  on  openly  before  him,  when  you 
can  see  that,  and  when  you  call  the  Captain  in  charge  of  that 
precinct,  the  police  official  whose  business  it  is  to  know  in  re- 
gard to  those  places,  and  bring  him  and  his  subordinates  all  down 
before  you,  and  they  all  say,    "  We   have  been  there  in  citizens' 
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clothes  and  it  is  our  business  to  know,  but  we  know  nothing," 
you  will  say  that  there  must  be  some  reason  for  that.  I  say, 
that  when  the  situation  gets  so  notorious  that  four  of  the  news- 
papers of  the  City  publish  a  list  of  those  places,  and  concurrently 
call  public  attention  to  them,  it  is  about  time  the  District  At- 
torney began  to  act. 

Mr.  Untermyer:  But  when  the  Captains  are  arresting 
thousands  of  them  every  year,  every  week  hundreds  of  them, 
and  convicting  them — of  course  they  exist  and  they  are  being 
punished  every  day — it  is  perfectly  absurd. 

Mr.  Deming:   There  are  the  facts. 

The  Commissioner:  I  asked  you  if  you  could  point  out 
when  that  duty  of  the  District  Attorney  to  act  arose.  I  do 
not  think  any  man  can  point  out  the  dividing  line. 

Mr.  Deming :  Whenever  they  have  the  knowledge  of  the 
violation  of  law,  their  duty  begins.  And  if  the  Police  Depart- 
ment, in  spite  of  the  openness  of  such  places,  does  not  act,  it 
becomes  the  duty  of  the  District  Attorney  to  see  that  the  Police 
Department  enforces  the  law.  What  is  the  District  Attorney  in 
this  City?  He  is  the  key  to  the  arch  of  administration  of 
criminal  law.  If  he  is  dishonest,  you  cannot  have  criminal  jus- 
tice administered  in  this  county.  If  he  shields  criminals,  there 
is  no  way  of  punishing  them. 

The  Commissioner:  What  is  your  understanding  in  regard 
to  these  Grand  Jury  minutes  to  which  you  are  referring  here? 
Do  you  refer  merely  to  those  minutes  that  were  produced  here 
at  one  time  and  which  I  understand  were  only  a  part  of  the 
Grand  Jury  minutes,  or  have  you  been  referring  to  the  whole  of 
the  Grand  Jury  minutes? 

Mr.  Deming:  I  have  been  referring  to  all  of  the  Grand  Jury 
minutes  which  have  been  transcribed. 
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The  Commissioner:  Contained  in  a  book  just  about  the 
size  of  this  book? 

Mr.  Deming:  The  book  is  here.  Every  fact  that  I  have 
stated  has  come  from  that  book  and  from  the  testimony  in  this 
proceeding.  The  book  is  accompanied  by  a  certificate  that  it 
contains  all  the  minutes  touching  the  matters  of  the  investigation 
of  vice  and  the  Third  Avenue  Railroad  and  the  Police  Depart- 
ment. And  I  beg  that  you  will  not  trust  to  any  summary  or  any 
abstract  made  by  anyone.  We  will  furnish  you  with  the  refer- 
ences to  it  just  as  we  do  to  the  minutes  that  have  been  taken 
of  the  testimony  in  this  proceeding,  and  you  had  better  see  what 
is  there. 

The  Commissioner:  Who  does  this  belong  to,  Mr.  Unter- 
myer? 

Mr.  Untermyer:  I  think  that  is  the  original  record  on  file 
in  the  Clerk's  office. 

Mr.  Deming:  Now  I  may  say,  in  view  of  the  very  con- 
siderable lapse  of  time  between  the  closing  of  the  argument  on 
the  last  point  and  the  taking  up  of  this  one,  that  perhaps  a  few 
preliminary  words  are  needed  in  regard  to  the  fourth  of  the 
charges  made  by  these  petitioners  against  the  District  Attorney. 
That  charge  was  couched  in  this  language : 

lt  Demonstrated  unfitness  for  the  office.  He  has  shown 
1 '  himself  possessed  of  a  deficient  moral  sense,  and  by  act  and  word 
"  has  demonstrated  his  mental  incapacity  and  temperamental  un- 
11  fitness  for  such  public  service  as  his  office  requires.  Misdemeanor 
"  in  and  out  of  court  has  tended  to  bring  ridicule  and  contempt 
"  upon  the  administration  of  criminal  justice  in  the  County  and 
"  upon  the  community  itself." 

The  mental  and   moral   unfitness   of  the    District    Attorney 
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shown  by  the  foregoing,  by  his  Answer  and  by  the  facts  brought 
out  on  his  direct  and  cross-examination. 

It  is  often  said  that  mental  and  moral  unfitness,  unaccom- 
panied by  specific  acts,  furnishes  no  particular  ground  for 
criticism  of  a  public  official,  that  those  are  matters  which  affect 
him  in  his  private  capacity,  and  that  the  public  has  no  interest 
in  his  private  morals  or  in  the  particular  turns  or  quips  or  quirks 
of  his  intellect.  Such  a  statement  as  that,  however,  is  not  to  be 
taken  as  a  complete  statement  of  the  situation. 

There  are  many  public  positions  of  which  the  mental  and 
moral  unfitness  of  the  incumbent  may  be  of  importance  only  as 
affecting  his  private  character,  but  there  are  others  where  the 
character  of  the  official  is  of  great  importance  to  the  public. 
A  proved  thief  should  not  be  permitted  to  remain  as  County 
Treasurer  until  he  has  actuallv  stolen  from  the  Treasurv ;  a 
forger  should  not  be  left  in  charge  of  the  records  of  the  County 
Clerk's  office,  and  no  man  should  continue  to  perform  the  high 
and  responsible  and  often  judicial  functions  of  public  prosecutor 
of  the  great  County  of  New  York  whose  standard  of  public  duty 
and  official  conduct  has  been  proved  to  be  a  menace  to  public 
interests. 

Now,  we  say  that  a  man  of  the  mental  and  moral  character- 
istics displayed  by  this  District  Attorney,  a  man  whose  standard 
of  public  duty  and  of  official  conduct  has  been  proved  to  be  a 
menace  to  the  public  interests,  should  not  be  permitted  to  con- 
tinue to  perform, — or  rather,  fail  to  perform, — the  responsible 
and  often  judicial  functions  of  public  prosecutor  in  this  great 
City  of  New  York.  Let  us  think  a  minute;  let  us  think  what 
it  means  to  have  a  man  of  the  mental  and  moral  characteristics 
that  it  has  been  proven  here  this  man  has,  attempting  to  fill 
that  high   office  in   New  York   City.      The   criminal  courts  are 
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crippled  if  the  District  Attorney's  office  is  inefficient ;  criminals 
themselves  go  scot  free,  are  not  even  indicted,  if  he  is  inefficient. 
There  is  no  department  in  the  City  Government  which,  if  it  is 
derelict  in  its  duty,  can  be  called  to  account  by  any  power  in 
the  City  Government  except  through  the  District  Attorney.  The 
District  Attorney  is  the  right  arm  of  the  law,  and  if  that  right 
arm  be  palsied  or  be  weak,  how  is  criminal  law  to  be  enforced  in 
this  county?  We  have  seen  what  it  was  here  in  March,  in  that 
situation.  Nothing  was  done.  A  great  blare  of  trumpets  and 
very,  very  large  promises,  a  number  of  speeches,  some  thousands 
of  words,  some  references  to  Constitutional  prerogatives,  and 
the  criminals  went  free.  That  is  not  simply  ridiculous,  Mr. 
Commissioner,  that  is  very  serious  in  this  county.  And  we 
never  shall  and  we  never  can  have  criminal  law  administered  in 
this  county  unless  we  have  a  District  Attorney's  office  that  is 
run  in  the  interest  of  the  public  service  and  of  that  only,  and 
not  to  help  in  a  friendly  way  other  officials  of  the  same  or  a  dif- 
ferent party.  We  shall  never  have  the  law  enforced  as  to 
gambling  houses  and  pool  rooms  and  places  of  vice  in  this  city, 
unless  our  District  Attorney  will  determine  that  that  law  shall 
be  enforced. 

The  temptations  to  use  and  the  opportunities  for  using  the 
District  Attorney's  office  in  such  a  way  as  to  defeat  the  very 
purposes  to  accomplish  which  the  office  is  clothed  with  such 
vast  powers  are  so  numerous,  and  the  detailed  proof  of  official 
misconduct  so  difficult  to  get,  that  one  shudders  at  the  extent 
of  evil  which  may  be  wrought  by  a  District  Attorney  of  proved 
mental  and  moral  unfitness  for  his  office.  Think  of  the  pressure 
whenever  a  man's  life  or  liberty  is  at  stake ;  think  of  the  influ- 
ences that  can  be  and  are  brought  to  bear  upon  this  office.  The 
District    Attorney    needs    to    be    a    rock.      His    office    certainly 
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should  not  be  under  the  guidance  of  such  a  man  as  is  described 
by  his  own  acts  and  his  own  words  in  this  testimony. 

Now,  let  us  see.  We  have  given  a  brief  record,  a  very 
brief  record,  of  some  of  his  acts.  I  will  refer  to  just  a  few  of 
the  things  referred  to  in  that  record. 

His  colossal  vanity,  his  quarrelsomeness — he  had  scarcely 
entered  upon  his  office  when  he  sought  an  interview  with  one  of 
the  judges  to  inform  him  that  he,  the  District  Attorney,  was  a 
terrible  fighter  and  did  the  Judge  desire  peace  or  war(l) — his 
impertinent  letter  to  the  Judges,  his  quarrels  over  the  calendar, 
his  scandalous  arrest  of  the  court  attendant,  and  his  attempt  to 
show  his  superiority  over  the  Judges  of  the  Court  of  General 
Sessions  by  mandamus  proceedings  in  regard  to  a  rule  or  custom 
of  that  Court  that  even  ordinary  courtesy  should  have  made  him 
observe ;  inspired  by  him,  the  frequent  unseemly  conduct  and 
the  contemptuous  and  disorderly  manners  of  his  staff  in  open 
court ;  his  avowed  and  persistent  nullification  of  a  public  statute 
which  it  was  his  duty  to  enforce ;  the  blunted  moral  sense  which 
led  him,  the  sworn  attorney  for  the  People,  publicly  to  appear  as 
counsel  for  violators  of  the  law ;  his  wholesale  recommendations 
for  dismissals  of  indictments  and  discharge  of  bail ;  his  persistent 
and  intentional  neglect  of  duty  in  the  withdrawal  of  petty  mis- 
demeanor cases  from  the  court  specially  created  to  try  them  ;  his 
causeless  waste  of  time  of  the  courts,  of  counsel,  of  parties  and 
of  witnesses  in  the  management  of  the  calendars  while  accused 
persons  were  lying  in  prison,  sometimes  for  months,  without 
trial ;  the  causeless  waste  of  time  and  public  money  involving 
long  meaningless  typewritten  reports  from  the  various  members 
of  his  staff  which  he  caused  to  be  read  aloud  at  monthly  con- 

(1)  Stenographer's  minutes,  page  1836. 
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ferences;(l)  the  low  ideal  of  his  official  duty  and  responsibility 
exhibited  in  his  self-praised  effort  to  entrap  persons  accused  of 
giving  testimony  against  themselves;  the  utter  disregard  of  pub- 
lic decency  shown  by  his  willingness  to  give  the  lie  in  open  court 
to  the  foreman  of  the  March,  1900,  Grand  Jury,  and  his  insult- 
ing conduct  toward  the  presiding  judge;  the  whole  course  of  his 
conduct  that  month,  which  prevented  any  real  investigation  into 
matters  of  the  gravest  importance  to  the  peace  and  welfare  of 
the  City,  and  shielded  from  prosecution  officials  guilty  of  the 
gravest  neglect  of  duty — are  sufficient,  without  further  reference 
to  the  testimony,  to  demonstrate  the  mental  and  moral  unfitness 
for  his  office  of  the  present  District  Attorney  of  the  County  of 
New  York. 

When  these  grave  charges  were  filed  with  the  Governor,  the 
District  Attorney,  unmindful  of  the  serious  offences  charged, 
forgetful  of  the  dignity  of  his  office,  thinking  only  of  his 
wounded  vanity  and  his  great  personal  importance,  served  upon 
the  Governor  of  the  State  an  answer  consisting  in  large  part  of 
self-laudatory  paragraphs,  of  coarse  and  vituperative  attacks 
upon  the  characters  of  the  persons  making  the  charges,  irrele- 
vant allusions  to  his  ancestry  and  assertions  of  his  so-called  Con- 
stitutional prerogative. 

For  example,  take  one  or  two  specimens:  "I  cannot  ap- 
"  proach  the  consideration  of  these  so-called  charges  without  sur- 
"  prise  and  indignation.  Surprise  at  the  gross  ignorance  of  crim- 
"  inal  law  and  procedure  exhibited  by  the  subscribers,  and  indig- 
"  nation  at  the  attack  upon  a  public  officer  whose  unblemished 
"  record  of  thirty-five  years'  service  to  the  Nation  or  State  is  the 
"  heritage  of  his  family." 

''I   thank   God   that   in  the  course  of  my  long  service  as  a 

(1)  Reports  of    Oct., '99,  Petitioners'  Exhibits  57a  to  57i,  page  4663. 
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"  prosecuting  officer  on  behalf  of  the  United  States,  either  as  a 
"  Judge  Advocate  or  frequently  as  an  Acting  Deputy  Attorney 
"  General  of  the  United  States  in  the  prosecution  of  crimes  in 
"  the  courts,  I  never  was  a  persecutor,  but  simply  a  prosecu- 
"  tor,  and  always  have  felt  it  my  duty  to  see  that  an  accused 
11  should,  so  far  as  lay  in  my  power,  have  a  fair  trial,  without 
"  partiality,  favor  or  affection." 

"This  criminally  libellous  communication  was  also  given  to 
"  the  press,  and  from  their  comments  I  learn  that  the  individual 
"  named  resided  until  lately  in  Buffalo,  New  York;  that 
"  he  has  changed  his  religion  three  times,  and  now  ministers  as 
"  pastor  to  the  Unitarian  Congregation  in  this  City  once  pre- 
"  sided  over  by  my  departed  friend,  the  saintly  Henry  YV.  Bel- 
"  lows." 

"The  leading  journals  of  Buffalo  have  since,  without  dis- 
"  tinction  of  party,  characterized  Mr.  Slicer  as  '  a  self-consti- 
"  tuted  public  prosecutor'  now  'at  the  old  game  in  the  Metrop- 
11  olis'  and  engaged  'in  a  reform  movement  which  has  for  its 
"  '  chief  object  '  the  removal  of  Democratic  officials  and  the 
"  '  substitution  of   Republicans  in  their  places.'  " 

"  This  whole  business  has  a  suspicious  look  of  intimidation 
"  such  as  was  attempted  with  some  success  on  my  last  Demo- 
"  cratic  predecessor,  and  I  will  not  stand  for  it  when  I  know 
"  that  the  manner  in  which  this  office  has  been  conducted  by 
11  myself  and  my  associates  is  deserving  the  commendation  of  all 
"  good  citizens." 
And  more  and  more  and  more. 

From  the  moment  when  this  District  Attorney  took  office 
he  has  beenfilled  with  delusions  of  grandeur,  and  in  his  testimony 
before  the  Commissioner  he  has  given  evidence  that  he  has  de- 
lusions of  persecution.      He  testified  to  his  deliberate  belief  that 
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the  proceedings  of  the  March  Grand  Jury  were  the  result  of  a 
conspiracy  between  that  body,  the  Judge  of  the  Court,  the  mem- 
bers of  the  City  Club  and  the  counsel  for  the  petitioners  (1). 
It  will  not  do  to  say  that  such  a  person  is  simply  ridiculous. 
The  record  in  these  proceedings  shows  that  so  long  as  he  con- 
tinues to  hold  the  position  of  a  public  prosecutor  in  the  City  and 
County  of  New  York  he  is  a  public  menace. 

The  charges  of  nonfeasance,  misfeasance  and  malfeasance 
in  the  performance  of  his  duties  and  the  mental  and  moral  un- 
fitness of  Asa  Bird  Gardiner  for  the  office  of  District  Attorney 
have  been  proved. 


(1)  Stenographer's  minutes,  pages  4863-6. 


MAY    3  i 


